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REPORT OF THE ATTORNEY GENERAL. 


Srate or Nepraska, Lecat DeparrMent, 
Lincoty, Novemsrr 30, 1904. 


To His Excellency, John H. Mickey, Governor: 

' Sir: Pursuant to the provisions of section 22 of article 5 of 
the constitution, I have the honor to submit herewith the 
biennial report of the legal department of the state for the 
term ending November 30, 1904. 

Appended hereto are schedules showing in detail the busi- 
ness of the department together with such opinions rendered 
to state officers and county attorneys as are deemed of snffi- 
cient importance to be preserved for future reference. 

Referring to the case of the State against Paxton and others, 
mention of which is made-in the schedule of civil cases, 1 
desire to call your attention to the following communication, 
which, upon request, I had the honor to address to your ex- 
cellency some time since: 


‘*Fon. John H. Mickey, Governor of Nebraska, Lincoln. 

‘Sir: Referring to the case of the State of Nebraska against Pax- 
ton and others, now pending in the supreme court on error from 
Douglas county, I beg to submit the following history: 

“This action was commenced in the district court of Douglas 
county, October 23, 1897, against Joseph §. Bartley, former state 
treasurer, and the sureties on his official bond namely, F. M. Cook, 
A. B. Clark, John H. Ames, Charles R. Hanna, Mary Fitzgerald, 
Ed. J. Fitzgerald, C. C. MeNish, E. E. Brown, Thomas Swobe, 
Cadet Taylor, Nathan-S. Harwood and W. A. Paxton, to recover 
$555,000, the amount of Bartley’s shortage as treasurer. No service 
was obtained on defendants Cook, Clark or Hanna, and no personal» 
service on Ed. J. Fitzgerald, service on him having been obtained by 
attachment, all of these defendants having departed the jurisdiction 
of the court before service of process could be made. The case was 
afterward tried and a verdict was returned for the defendants and 
a 
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judgment rendered thereon. This judgment was taken to the 
supreme court on error and reversed, the case being remanded to the 
district court, where it was again tried to a jury and a verdict was 
directed by the court for the state in the sum of $642,000. This 
judgment was afterward reversed by the supreme court. A plea of 
insanity was interposed by the defendant Mary Fitzgerald, which 
plea was sustained by the supreme court and the cause was dismissed 
as to her, and remanded to the district court for a new trial as to 
the other defendants, except Bartley and Kd. J. Fitzgerald, who did 
not prosecute error proceedings from the judgment of the district 
court. - The case was again tried in the district court where a ver- 
dict was found by the jury in favor of the state against defend- 
ants Ames, Brownand MecNishin the sum of $545,947.16 and in favor 
of the defendants, Paxton, Swobe and Taylor (the defendant Har- 
wood prior to this last trial, died and the court refused to order a 
reviyor against the administrator of his estate), upon which verdict 
judgment was rendered. Thecase was again brought to the supreme 
court by the state as to the judgment releasing Paxton, Swobe and 
Taylor, and by the defendants against whom judgment had been ren- 
dered. The case was argued to the supreme court and both judg- 
ments were reversed and the cause again remanded to the dis- 
trict court for trial. This trial was h to a jury who returned a 
verdict for all of the defendants. The court overruled a motion for 
a new trial and rendered judgment on the verdict dismissing the 
action of the state with judgment against it for costs of suit, which 
now amounts, as I am informed, to upwards of $3,500. The state 
again brought the case to the supreme’court where it is now pending. 
The question which now presents itself is: Is it advisable on the 
part of the state to continue this litigation? I am firmly of the 
opinion that the court will reverse the judgment of the court below 
and send it back to Douglas county for anothertrial. I am also as 
firmly convinced that such a trial would result ina judgment against 
the state and in favor of the defendants; but even if the state 
should finally recover a judgment, would it be of any virtue? The 
defendants are all comparatively old men and while they qualified 
on the bond of Bartley for a goodly sum, they are all at the present 
time insolvent, one of the defendants, Taylor pang been declared a 
bankrupt by the United States district court, while the others are 
undoubtedly subject to bankruptcy proceedings. Soon after the com- 
mencement of the action Mr. Smyth, former attorney general, had 
search of real estate records made for transfers of property of the de- 
fendant Paxton and to learn what property he.was then possessed of, 
which search showed practically no property the record title of which 
was in said Paxton. I have since made investigation for the same 
purpose and am fully convinced that even though the state had jude: 
ment, not a dollar could be collected on execution from any of the 
defendants now remaining in the ease, while the state will eventu- 
ally have its costs to pay; for even though the state on a creditor’s 
bill were able to show that property of the defendants had been 
fraudulently transferred to avoid the claim of the state, still under 
the holding of the supreme court the statute of limitationscould be 
successfully pleaded. 
“Tf the state were a private individual and my client, I would 
. deem it my duty as an attorney to advise the dismissal of the action 
on the best terms obtainable; and, believing as I do, that it is my 
duty as the law officer of the state to look after the interests of the 
state as carefully at least as I would that of a private client, it is 
my judgment that this case should be dismissed and thus stop the 
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increasing bill of costs which the state will eventually have to pay. 

“I, therefore, respectfully advise that this case, which was com- 
menced under the instruction of the governor, be now dismissed on 
the best terms that can be arranged with the defendants. 


‘Respectfully your obedient servant, F. N. PROUT, 
; Attorney General. 


I am still of the opinion above expressed and would respect- 
fully recommend the dismissal of said action, upon the pay- 
ment of costs by the defendants. 

The passage of the new revenue law has caused considerable 
additional work for this department in the way of interpreting 
the law for county attorneys. In addition to the case of Howe 
against Hacker and others, an injunction case brought by 
plaintiff to restrain the county clerk of Nemaha county from 
extending a per cent. increase made by the state board of 
equalization and assessment, and which is treated in the sched- 
ule of cases, this department learned that the authorities of 
Gage county were igroring the order of the state board raising 
the assessment of that county 5 per cent. and were extending 
such increase to apply to state taxes only. In view of this 
fact I made demand on the county clerk to extend the increase 
over all of the taxable property of the county and for all pur- 
poses as the law directs. The clerk promised to comply with 
this demand, when an injunction was issued out of the district 
court temporarily restraining such extension. Temporary in- 
junction was also issued in Richardson county for the same 
purpose. Both of these cases were afterward dismissed, {ol- 
lowing the ruling of the court in the Howe-Hacker Case. 


In this connection I desire to call attention to what appears 
to me to be a serious defect in the revenue law. The law pro- 
vides that ‘‘on the last day of sitting as a board of equaliza- 
tion the county board shall levy the necessary taxes for the 
current year including all county, township, city, school dis- 
trict and other taxes required by law to be certified to the 
county clerk and levied by the county board.’’ (Cobbey’s 
Annotated Statutes, sec. 10535.) By section 10524 the county 
assessor is required immediately after the adjournment of the 
board of equalization, to prepare and transmit to the state 
board an abstract of the assessment rolls of the county. See- 
tion 10529 requires the state board to equalize the assessment 
between the several counties so that each shall bear its just 
proportion of the burden of the support of the government 
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and in accomplishing this purpose muy raise or lower the val- 
uation of the several counties. When completed, certificates 
of their action must be certified to the several county clerks; 
and by section 105381 it is provided that no assessment shall 
be deemed final until the action of the state board shall have 
been had and certified to county clerks and by them extended 
on the tax roll, and the assessment so made and corrected by 
the state board is the final assessment of property for that 
year. Thus it will be seen that the county board must make 
its levy before the completion of the assessment and before it 
is known how much money a given per cent. of levy will 
raise; and upon the completion of the assessment, it may be 
found that the levy will raise too much or too little, according 
as the state board may have increased or decreased the assess- 
ment. 


I would respectfully suggest, therefore, that you call the at- 
tention of the legislature to this matter and recommend that 
the law be so amended that county boards of equalization shall 
adjourn, after they have completed the work of equalization, 
until such time as the state board shall have certified the final 
" assessment of the counties, when such county board shall re- 
assemble and make the levies now provided for by section 
10535. 

The Chicago, Burlington & Quincy Railroad Company and 
the Union Pacific Railroad Company have each procured from 
the circuit court of the United States for the district of Nebras- 
ka injunctional orders restraining the county treasurers of the 
several counties through which their respective lines of road 
run, restraining such treasurers from collecting or attempting 
to collect taxes from such corporations in excess of a certain 
sum which they allege to be their just proportion of the taxes 


‘of such counties. The allegations of plaintiffs in these two 
cases are that the state board of equalization and assessment 
placed too high a value on their property and assessed prop- 
erty entirely outside the jurisdiction of the board. 


The state board was not made a party to either of these 
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actions although the state has greater interest in the result of 
the actions than any single county and nearly as much as all 
combined. In view of this fact and upon request of your ex- 
cellency that this department look after the interests of the 
state in this litigation, I requested all county attorneys of the 
state, whose counties were directly interested in the litigation, 
to meet me at the capitol to arrange for the defense of the 
action. At that meeting nearly all of the county attorneys 
interested were present. The matter was fully discussed and 
a resolution adopted turning over the-management of the de- 
fense of the actions on behalf of the various county treasurers 
to the legal department of the state. This additional respon- 
sibility is cheerfully accepted by this department and every- 
thing in our power will be done to protect the interests of the 
state and the several counties interested. 


Under the constitution it is the duty of the attorney general 
to appear in the supreme court and prosecute or defend all 
cases in which the state is interested. Under this provision 
all criminal cases brought to the supreme court from the vari- 
ous district courts of the state are presented on the part of the 
state by this department. These cases are tried in the district 
courts by the county attorneys of the several counties. Coun- 
ty attorneys, in many cases, are selected from the younger 
members of the bar who are not always the best fitted by ex- 
perience and practice to properly prepare and present import- 
ant and intricate questions of law involving life, liberty and 
the general public welfare. This lack of experience on the 
part of county attorneys charged with the prosecution of per- 
sons accused of crime often results in the guilty going un- 
whipped of justice; or, as is often the case, the record of the 
trial is so filled with errors that the supreme court upon review 
of the case can do nothing but reverse the judgment and re- 
mand the case to the district court for a new trial. This causes 
a feeling of unrest among the people and severe criticism of 
what is termed ‘‘the law’s delay,’’ and instills in the more un- 
thinking the spirit of mob violence. This state of affairs 
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could, in my judgment, be largely remedied and the evils 
arising therefrom be reduced to the minimum by placing all 
criminal prosecutions in the hands of the attorney general, 
with power to appoint a deputy for each judicial district, which 
deputy, under the direction of the attorney general should have | 
charge of all criminal cases. Such deputy should be a lawyer 
of ability and of not less than seven year’s experience, and 
should be paid a salary commensurate with the labor he would 
have to perform and the responsibility he would assume. This 
plan would result not only in bringing wider experience and 
greater ability to the aid of the state, but it would also insure 
a uniformity of prosecution throughout the several counties. 
Under the present system the enforcement of law is much more 
rigid and vigorous in some communities than in others. The 
criminal statute should be enforced faithfully and with equal 
vigor in all communities. With the law enforcement officers 
under the formal direction and control of a single head, it is 
apparent that prosecutions would be more effective and more 
uniform and less influenced by local sentiment and prejudice. 
I would respectfully recommend that such amendment be made 
to existing laws as to carry into effect these suggestions. 

In laying aside the duties and responsibilities of this depart- 
ment, which were first entrusted to me by the electors of the 
state four years ago, and again two years ago, [ do so with no 
feeling of regret. I have done my duty to the best of my 
ability. Whether it has been well done or ill, the record left 
must speak. Whatever of goud there is in that record, the 
credit thereof is to be equally shared by my able corps of as- 
sistants, one of whom has been chosen by the people to succeed 
me. In this selection the people of the state have made no 
mistake, and in turning over the affairs of the legal depart- 
ment of the state to my present deputy, Hon. Norris Brown, 
I do so with the full assurance that every interest of the state 
will be carefully guarded and fully protected. 

In closing this report I desire to express my high apprecia- 
tion of the uniform courtesy with which I have been treated 
by the department of the chief executive and to express the 
hope and belief that your coming term of office will be as suc- 
cessful and satisfactory to the people as has been the term 
just closing. 

Respectfully submitted, 
F. N. Provr, 
Attorney General. 


DISBURSEMENTS OF MONEY APPROPRIATED BY 
THE LEGISLATURE. 


Appropriations April 1, 1901, to April 1, 1903. 


1902 ATTORNEY GENERAL'S SALARY. 
Dec. Te aD alanCO waa tte tree pecs ns eed ease Be $1,000 00 
Dec. 10 To F. N. Prout, fourth quarter Lo eee $500 00 : 
1903 
March 16 y se first quarter... 05... 500 00 


$1,000 00 $1,000 00 
DEPUTY ATTORNEY GENERAL’S SALARY. 


1902 
Dec. LOR By PalanCe® sectarian Mang mya Pees es $ 600 00 
Dets- 13 4bo: Norris BLOW ier, oe fee een cee $150 00 
1903 
Janes 15 _ tl CPN ac 8 > ara cack, Ua era a 150 00 
Feb. 20 Vie ES ides at bes Woemnclinetehiste cots sgce = 150 00 
March 26 “se ES satis LOR ON Seah e4 150 00 


$600 00 $600 00 
ASSISTANT ATTORNEY GENERAL’S SALARY. 


1902 
Dec. BY Palace sanctNy he eet tad taco ye $500 00 
Dee.” 13 = "Lo. Ws\B. Rose... 2 Pee ah a LD 00 

1908 
Jan.: 15 = SES Pra ato lage on nares reco. 2 125 00 
Feb. 20 Ke Nea eae ere tee BOND 
March 26 ne Ua SMG to, ROE 125 00 

$500. 00 $500 00 
STENOGRAPHER’S SALARY. 

1902 
Dec. ds Bycbalantes haa usepeetyecte uh, 1 via etiaglates he 4 a's $280 00 
Det; »13= Por Nannie Cammy sneak 4 57s sen costae $70 00 

1903 
Jan 15 oe Naren 5 Wiis cas 70 00 
Feb. 20 Piigrrse tie TS Ne 7. oh eae eer 70 00 
March 26 : ee Seat ae Ay Oh ave eee 70 00 


$280 00 $280 00 
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POSTAGE, STATIONERY AND OTHER OFFICE EXPENSES 
1902 


Dec. Tie ViOa LATICO cee eatey iho stew eee vere aU Am ee 311 22 
Dec. 10 To Western:Union Telegraph Co...... $2 25 
Dee. 10 To Lincoln Linen Supply Co........... 3.00 
Mees e501 BOTs NL BRTLUON ss oc 04 5:6 0% obacsmteales 4 00 
1903 

Jan. 6 To Nebraska Telephone Co............ 20 95 
Jan. 10 To Western Union Telegraph Co ..... 1 00 
Jan. 10 American District Telegraph Co...... 75 
Jan. 12°'To State ! Journal Goes vc shal aces vc 28 70 
Feb. 4 To American Express Co ............. ) 3 86 
Feb. 4 To United States Express Co ......... la 
Feb. 5 To Western Union Telegraph Co.... . 2 20 
Feb. 6. To Pacilic Dxpress Cb- ke  oa 6 77 
Feb. 7 To Nannie Canning ..... Pate eaten 25 00 
Feb. 9 To Adams Express Co.......... .... SoS ar OD 
Feb. 19 To State Journal \Co:.......00...0..2. ; 9 70 
March 4 To Western Union Telegraph Co. ..... 3 07 
April 2 To Nebraska Telephone Co............ 18 45 
April 4 To Western Union Telegraph Co...... 1 87 
April 9 To Lincoln Linen Supply Co.......... 3 00 
July 7 To L. W. Pomerene & Co ............. 8 10 
July 10 To Nannie Canning .................: 1 50 


Disbursed by Board of Public Lands 

and Buildings June 21, 1901, . without 

the knowledge of the Attorney Gener- 

al and which for that reason was not 

entered on his book at that time,.... 20 00 

To F. L. Whedon drawn by auditor 

May 9, 1903..... WMS Mr eee ecal Blix aber ar ute base 6 00 
Nov. 30 By balance unexpended ............... 135 39 


$311 22 $311 22 


DISBURSED BY GOVERNOR FOR USE OF ATTORNEY GEN- 
ERAL IN PROSECUTIONS. 


1902. 
Dec. 1 By balance .... . fag oahtateon torus ree Aa $2,519 75 
Dec. re Yop Doh ns Gea! md a8 UNL e'- fame pe RR BR AE a $8 68 
ECF! \' t1 ie So Aa A eae Don x dew 2. the ee 27 83 
Bec, 20. To Frank W. Shearon), 26 6.425.100. 220) 294 70 
19038 
Jan. 6 To Alfred Hazlett... .... Aer Tea -d00:-00 
Jan. 6 ToW. H. Kelligar...... Mee oe ayaa hee 750 00 
dane Ly Te Be Ne Prout. gerne oe Pea Lae 200 00 


e 
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1903 
Feb... 18 To Lysle I. Abbott..:....2.-.. Rak et | 60 00 
April 26... Toes) Héerdman s+.) cette Ss es 47 00 
June = 17 VOONGITIS= Brow sie eee gees a cts 3 65 
June 22 vi AS ih VOR er rere eral Rae 
July: 15: eswi. GC. “Phillips ie <seess eo: aN 21 03 
J Cy: 20 Do GR TMT. tte ans a ee 3 75 
July.’ 24. To ee Herdman sie ben s. 26 10 
Daly 27) Nowe Ny PEOUb set een ae eS ce 500 00 
Nov. 30 By balance unexpended................. 273 16 
$2,519 75 $2,519 75 
FURNITURE AND REPAIRS. 
1902 
Dee. Ey By Deane er ass seasmit in mene inter ane Seok apie .at $6 05 
1903 
Feb. 16 To Hardy Furniture Co ........3./... $5 00 
By balance unexpended............:... 1 05 
$6 05 $6 05° 


Appropriations April 1, 1903, to April 1, 1905. 
ATTORNEY GENERAL’S SALARY. 


1903. 
ADL by +01: BYP DLOULIabIONS ses teeta ins Oh cases le $4,000 00 
June 11 To F. N. Prout, second quarter. ...... $500 00 
Aug. 21 oF a third quarter... .... 500 00 
Dec. 7 st es fourth quarter ...... 500 00 
* 1904 
March 1 ne i first quarter......... 500 00 
June 6 “t Me second quarter ..... 500 00 
AUgs 30: Ay ae third quarter. ...... 500 00 


Nov. 30 By balance unexpended ................ 1,000 00 


$4,000 00 $4,000 00 
DEPUTY ATTORNEY GENERAL’S SALARY. 


1903 

ADE “A: RY AppPTOprigtiOg sees setdey os ye cllaeees a bie eve $3,600 00 
April 22 - TPOUNRORFIS! BROW ay pean es Se $150 00 
May 23 is Stent eee, cL eke pk. 150 00 
June 17 ee Be Le See aS = Ae ea 150 00 
July 20 * SON aoe sg me raa aca Fea) he 150 00 
Aug. 22 A Sil shy x Ree Sp uc Mi 150 00 
Sept. 22 2 Ee Ar le RempetteNa ge Res 150 00 
Oct. 20 Wl ne 1 Mists 512 tae 150 00 
Noy. 20 = Mg, cee REN ein a5 lg 150 00 

15 oh pa eeae BE ey B28 Sof aes 150 00 


Dec. 
b 
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betta Staats Rink a CAPR EES 150 00 

FIORE on hes octane 150 00 

= alert a pera (>, 150 00 
es Bk As aeteak hed y's hace 150 00 
a pea ta ON ive d's vee PALES 150 00 
oe he sk it See te ee toe 150 00 
Ee rete aN A oe Rice aa 150 00 

E epdme Sree aay 150 00 

Bs Of percent Swe a Sos pel OON 150 00 
Se ie bag AS — TSS on ae ier 2 150 00 
Fog. BEN Pn a take 150 00 


30 By balance unexpended .............. 600 00 


$3,600 00 $3,600 00 


ASSISTANT ATTORNEY GENERAL’S SALARY. 


XXXVI 

1904 
Jan. 22 
Feb. 20 
March 21 
April 23 
May 20 
June 18 
July 18 
Aug. 18 
Sept. 20 
Mets fT 
Nov. 16 
Nov. 

1903 
April 1 
April 21 
May 23 
June 17 
July 20 
Aug. 22 
Sept. 2 
Oct. 20 
Noy. 21 
Dec. 15 

1904 
Jan, ~-22 
Feb. 20 
March 21 
April 23 
May 20 
June 18 
July 18 
Aug. 29 
Sept. 20 
Oct. 17 
Nov. 16 
Noy. 30 

1903 
April 1 


By appropriation. 32.0256. <2. i eae cn 
SOW 7215s ROR an ct Soy Mens ee SEB 0 


aS) Ss) Pe ee « Sa dee . 12500 
=f esd Bde ids She 125 00 
Bk Se OE ere EON 125 00 

TEE Sa eee swan tees okt ieee 125 00 

Se OS Re PNG, Le so 25-00 
Bi SE tate Poe oh ot i a ee 125 00 
¥s os 125 00 
oe 125 00 

i eee RE ee ear - 125.00 
u es oS eri ped Toa oe F . , 125.00 
: Oe hata eas 125 00 
moo In atten Ghee ana iS eRe ees re 125 00 
‘ : 125 00 
. 135 00 
£ 125 00 
eis ChE ate Ok 2A aera ey aah 125 00 
125 00 

i ere een ee es Ce.) peed y Pit | 
Hf eae in BN Saket ay LN 
By balance unexpended...... cider os '2O0TOO 


STENOGRAPHER’S SALARY. 


By appropriation................ Me ia aa ee 


April 21 To Nannie Canning........ .. Tes Saat $70 00 


$3,000 00 


DISBURSEMENTS xxxyii 
1903 
May 23 A Nh: Se 70 00 
June 17 70 00 
July 20 70 00 
MM Ea 22a ierctts Us| Stet ke lice Acres « - 3 Ue eae 70 00 
Sept. 22 70 00 
Oct. 20 SEN SI) LO che Aon ot ee es 4 os 70 00 
Nov. 21 SOOM Mili ne eer an avarice 70 00 
Dee 15 OF SE RESET Sars erly sce Naas Al, 70 00 
1904 
Jan. RG RPE SEIS oe Tal An, BA So i 70 00 
Feb. 20 5 phe TLS ae a SUSA CU RS 70 00 
-March 21 : af 70 00 
7G Oh 9 Minter BNE PR Re eet ma oh es i RR A 70 00 
i ES Mieaae?. 8 aaa ge ae 1 e ) VabeN Niner i SPS Ae 70 00 
June 18 70 00 
July 18 eS 70 00 
YE need Lead ea eae YO EE ol Seat a aed Orth ML Aaa 70 00 
To] 8 FU ie | pan I te TMG ik on eS ot Shep 2 Pel en 70 00 
Oct. li A Bi! 9 ap ee 70 00 
Nov. 15 us Da  afiacaunied Betas tos 5) betes 70 00 
Nov. 30 By balance unexpended...... ..... ... 280 00 
$1,680 00 $1,680 00 
POSTAGE, STATIONERY AND OTHER OFFICE EXPENSES. 
1903. 
April L. iByappropriaioncs sw ceed cations. pcaatelyy oeeay $2,600 00 
May 6 “RO BiGhaTO Gea atte soa sui ea ee $3 50 
May 6 To Western Union Telegraph Co....... 2 37 
May 16 To Benton & Benton .... 060.65. .05) 20 00 
May. 27> Poo Norris (Brown: «save c.c<i oes, Gic5 4 10 
June 2 To Nannie Canning ....... 25 00 
June 4 To Kearney Hub..... lee eta temen hic. 03 ake 7 00 
June: 6 <ahorD. Mi -Babler lec mee nens a patie 11 00 
June 8 Mo G. A. Crancer @:@o...: ... 2.0.5. 3 50 
June 17 To Nebraska Printing Co... ........ 4 00 
Funes 17 GN Prout es creek Wh eV aces 21 00 
June 25 To State Journal Co....... .......... 15 40 
July 2 To Benton & Benton............ 7 00 
July 2 To Hammond Printing Co......... 1 50 
July 2 To Express Publishing Co.... 8 00 
July 7 To Nebraska Telephone Co Pps ; 18 75 
July 7 To Western Union Telegraph Oo........ 2 00 
July 7 To Harry Potter Er hia  MEAe StF Tit gios es 2 15 
TVD iran faa: |" > at emai aed ae APeLUE tose. Ae ok CaN aauae ARR 4 50 
July 15 To Milburn & Scott .. ........ tas 8 00 
Aug. 5 To Western Union Telegraph Co....... 1 90 


XXxViii 
1903 
Aug. 18 
Sept. 5 
Sept. 11 
Oct... 3 
Oct. 6 
Oct. 13 
Oct. 13 
Oct. 19 
Oct. 20 
Oet. 24 
Nov. 6 
Nov. 7 
Nov. li 
Noy. 20 
Dec. 5 
Dec. 8 
Dec. 9 
Dec. 17 
1904 
Jan. 1 
Jan. 5 
an, 12 
Jan. 15 
Jan. 16 
Jan. 21 
Jan. 22 
Jan. 26 
Feb, 6 
Feb. 6 
Feb. 9 
Feb. 15 
Feb. 23 
Mareh 5 
March 8 
March 10 
April 4 
April 13 
April 16 
April 25 
May 6 
May 6 
May 10 
May 25 
June 2° 
June 4 
June 9 
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To Benton & Benton .......... %..-s.6 
To Fo Ee (Whedone... e's. os Bae. 
To Western Union Telegraph Co....... 
To Lincoln Gas & Electric Light Co... 
TO VICeAINEY MG its Ve cnines eee e 
To Nebraska Telephone Co..... ...... 
To Lincoln Linen Supply Co........... 
To Western Union Telegraph Co..... . 
LF pila GAPS F--F 9 ( ip bh eR sana er 
To Benton & Benton................. 7 
To. Nannie Canning re.) i. ok ek. et A 
To Western Union Telegraph Co .... . 
Pos WR BASLE as cits oy sete ar ae ha 
To State: JOUTMANGH sa. 0S. a Ss eeee oes 
To Western Union Telegraph Co..... : 
To Benton & Benton .............. ie le 
To Express Publishing Co ............. 
To Lincoln Linen Supply Co .... ..... 


a Aa ce al oyigel 2 By ts neg fete ry grat pean Rona FP 9 
LO Harty Orbe eet 6 sao. sche extend cee 
To Western Union Telegraph Co....... 
To Nebraska Telephone Co ........... 
To Benton & Benton............ 2.2.05 
Te:-Keamey Hubei teas 
To Benton & Benton. .......5..6.0.5.. 
To Smith-Premier Type-writer Co .. . 
To Western Union Telegraph Co..... . 
To Nannie Canning.... ...........5.., 
To Lincoln Hardware: Co ............. 
Vo. Harry! Porter). teresc. oa oth eke re 
To Benton & Benton ........... poke sane: 
FLO WA “Batley iis Fak Gta eintin waiireee oe 
To Western Union Telegraph Co....... 
ToD. McGaheyccccy scat h-en Adee 
To Western Union Telegraph Co....... 
To Nebraska Telephone Co ........... 
To We POUT saree Are oa ees 


To Benton & Benton......... ......055 


To-State Journal Cov, oes. cee 


To Western Union Telegraph Co..... : 
To Nannie Canning.) ).20...00 fcc. . eee 
AO CLO TOS wets s ekte cals n teeagee ta 
To Western Union Telegraph Co...... 
To Lincoln Linen Supply Co......... . 


1 29 
10 50 
13 00 
21 50 

3 00 

3 36 

7 00 


. 18 00 


25 00 
1 00 
11 00 
2 50 
2 63 
27 00 
52 00 
3 00 


DISBURSEMENTS 


1904 

June) LE > Bent oni Brows. wetin' ccermaeh dan ks o.0 
June 17 ‘Yo Lincoln Telephone Co.............. 
Jwy) “ko To Benton CBrog 4465 cee hoes ass 
Jaly 7 To Nebraska relephone Co........... d 
July 7 To Western Union Telegraph Co .. ... 
July 11 To HallsBragy COV. fide caltdowew shies 
July 16 To State Journal Co...... .......... , 
July. 18° ‘To Be We route, ook, es etucee rien : 
Aug. 6 To Western Union Telegraph Co ...... 
Aug. 1d) Bente Bross’ Semis cs ae wetted delet « 
Aug. 17 To Nannie Canning................ 
Sept. 2 To Benton & Benton .................. 
Sept. 2: ‘ Ci AS Faeries 5 Ra ae 
Oct. 3 To Lincoln Gas & Electric Light Co.. 
Oct. 6 To Western Union Telegraph Co....... 
Oct. 8°) To: Benton: Brien ss eres sus Reh ot cle 
Oct. 19 To Nebraska Telephone Co............ 
Oct. > 24 TolR aN, Prout vaso hese Creer eer 
Noy. 2° To Benton & Benton...... 0. ..5......+ 
Nov. 7 To Western,Union Telegraph Uo...... 
Nov. 14 To Nannie Canning.............. ditatn 
Nov. 16, To Benton: Brosicerie<s.. Asvicucs 5. 4 
Noy: 19. ‘To Kearney, Wubih its... vgs eye tess 
WOy;... 20°: To Norris Brownieistcas o-siece ses «50% 
Nov. 30 By balance unexpended............... 


$2,600 00 $2,600 00 


23 00 
9 00 
21 00 
18 05 
100 
8 50 
35 60 
6 00 
1 00 
45 75 
25 00 
19 00 
23 00 
21 00 
3 00 
17 00 
22 75 
37 10 
17 00 
3.46 
25 00 
37.50 
17 00 
15,00 
1,260.05 
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FOR USE OF ATTORNEY GENERAL IN PROSECUTIONS. 
1903 


April 
June 
Sept. 
Oct. 
Nov. 
Noy. 
Dec. 


1 


1904 


Jan. 
Jan. 
Jan. 
Feb. 
Feb. 
Feb. 


tw 


March 2 
March 28 


By appropriation..... 


To Norris Browns: sacs eheeeh, Oe oes 


To F. N. Prout ..... 
To W. C. Phillips ... 
To BAN, Ptoutyscus 


ae oe 


To D. W. Dickinson 


To E. P. Hovey....... 
To BON: Prowutsy. se 


To F. A. Broadwell.. 
To W. C. Phillips .. . 
‘ 


ec ‘ 


i i i rs 


$5,000 00 


XL 


1904 


April 
April 
May 
July 
Aug. 
Aug. 
Sept. 
Sept. 
Oct. 
Oct. 
Noy. 
Noy. 


2 
29 
13 
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OTHE GUN 2 TOU ee cine oC aaa nad Nese 3 58 23 50 
To Lee Herdman.... 85 00 
‘lo Peter Anderson ... erate oe ed 10 50 
@O-MENGT “RAGOR I: 2.0.0: heat teenie ears 100 00 
DO Es: Sx; WAR gS goa tees 111 85 
Vo Norris Browirs 23 0 oo siento si 25 00 
G. B. Beveridge... 0. ccna 7 25 
J<:C, Marbiness ois aetna 26 00 
of Aro) Shae De: 0) Sd eee | a dS a 35 68 
fo Henry M:.. “Leavitt... ce eh 50 00 
40) Ws EL MceGafiin, Jr 52k 23 1 30 
By balance unexpended........... . 4,003 95 


$5,000 00 $5,000 00 


MONEYS COLLECTED Xi 


MONEYS COLLECTED AND TURNED OVER TO THE 


1904. 
Jan. 6. 
Jan. 12. 


STATE TREASURY. 


Settlement of claim against William Gaslin, surety, 


in State v. First National Bank of Alma ........ $2,500 00 
Costs returned in State v. First National Bank, 
PALIIAD) Sars Satccia ce eae SORE Raids We seo! vinta sata eta as 39 98 


EOGAL F215. cote oreo sleareeiicee <6 ase oks oe eek whee $2,539 98 
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SCHEDULE OF THE STATE’S PERSONAL PROPERTY 
IN THE OFFICE OF THE ATTORNEY GEN- 
ERAL, NOVEMBER 30, 1904. 


2 sets Nebraska Supreme Court Reports, volumes 1 to 65 each. 

2 sets Nebraska Supreme Court Reports, [unofficial] 1 to 3. 

2 volumes each Session Laws 1870, 1871, 1875, 1881, 1885, 1887, 1889, 
1891, 1893, 1895, 1897, 1899, 1901, 1903. 

2 volumes each Compiled Statutes 1883, 1885, 1887, 1889, 1891, 1895, 
1897, 1899, 1901, 1903. 

2 sets Cobbey’s Annotated Statutes. 

1 extra volume each, Session Laws 1893, 1895, 1897. 

1 volume General Statutes 1873. 

1 extra volume each of Compiled Statutes of 1889, 1891, 1895, 1897, 
1901. 

15 volumes Briefs and Arguments of Attorneys General. 

2 volumes Nelson’s Digest of Nebraska Supreme Court Reports. 

1 Wernicke case containing miscellaneous books and reports. 

1 Standard Dictionary and stand. 

2 roll-top desks. 

1 flat-top desk. 

12 chairs 

2 old leather lounges. 

1 letter-press and stand. 

1 oak file-case containing records and briefs. 

1 Smith Premier typewriter, desk and chair. 

2 revolving bookcases. 

Office letter files. 

4 office dockets. 

2 cash books. 

1 hall tree. 

1 iron office safe. 

1 small typewriter desk. 

1 portrait each of Hon. Seth Robinson, Hon. Joseph R. Webster, 
Hon. ©. J. Dilworth, Hon. William Leese, Hon. Isaac Powers, 
Hon. George H. Hastings, and Hon. C. J. Smyth. 

1 small step: ladder. 

1 index box. 


3 carpets. 

5 pair of curtains. 

6 waste baskets. 

5 cuspidors. ‘ 
1 old folding file-case. 

1 water tank. 

2 leather chairs. 

1 glass bow]. 


CRIMINAL CASES IN THE SUPREME COURT. 


WiLtiaM Ruea v. State oF Nepraska. No. 12116. 


Error from the district court of Dodge county. Plaintiff 
in error was convicted of murder in the first degree and was 
sentenced to be executed. Affirmed January 8, 1902. April 
25, 1902, was fixed by the supreme court as the date of execu- 
tion. Death warrant was issued April 11,1902. April 23, 
1902, the governor granted a reprieve until July 10, 1903, 
whendeath sentence was executed. 88 N. W. 789; 63 Neb. 
461; 64 Neb. 889. 


Cartes Ogprn v. State or Nepraska. No. 12384. 


Error from the district court of Douglas county. Plaintiff 
in error, an attorney, was convicted of contempt of court, for 
failure to sit down when ordered, and was fined $25. Re- 
versed January 8, 1903. 93 N. W. 203. 


Frep Reno v, Strate or Nesprasxa. No. 12651. 


Error from the district court of Sheridan county. Plaintiff 
in error was convicted of threatening by letter to injure an- 
other and was sentenced to serve a term of one year in the 
penitentiary. Affirmed June 18, 1903. 95 N. W. 1042. 


Joun J. Botawetu v. State or Nepraska. No. 12656. 


Error from district court of Cherry county. Plaintiff in 
error was convicted of rape and was sentenced to serve a life 
term in the penitentiary. Reversed May 5, 1904, 99 N, W. 
669. 


to] 
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ALFRED Mouine y. State or Nepraska. No. 126938. 


Error from the district court of Phelps county. Plaintiff in 
error was convicted of obtaining a signature to a deed by false 
pretenses and was sentenced to serve aterm of three years in 
the penitentiary. Reversed January 21, 1903. 93 N. W. 
228. Ona retrial in the district court the plaintiff in error 
was again convicted and sentenced to serve a term of two years 
and four months in the penitentiary. Affirmed by supreme 
court September 22, 1904. 100 N. W. 810. 


BensamMAn Brena And Grorcr Berna v. State or NEBRASKA. 
No. 12718. 


Error from the district court of Lancaster county. Plain- 
tiffs in error were convicted of the unlawful possession and 
sale of oleomargarine unlawfully colored, and were each sen- 
tenced to pay afine of $20. Affirmed January 8, 19038. 93 
N. W. 155. 


JosEpH BovcuEr y. State or Nesraska. — No. 12751. 


Error from the district court of Keya Paha county. Plain- 
tiff in error was convicted of manslaughter and was sentenced 
to serve a term of eight years in the penitentiary. 
Affirmed January 6, 1903. 


Micuar. Lams vy. State or Nepraska. No. 12827. 


Error from the district court of Greeley county. Plaintiff in 
error was convicted of abetting in the stealing of cattle and 
was sentenced to serve a term of nine years in the penitentiary. 
Affirmed June 3, 1908. 95 N. W. 1050. 


Nog. MARTIN y. State Or NesprasKka. No. 12872. 


Error from the district court of Nemaha county. Plaintiff 
in error was convicted of grand larceny and was sentenced to 
serve a term of five years in the penitentiary. Affirmed Jan- 
uary 8, 1903. 93N, W. 161. 


CRIMINAL CASES XLV 
Wittiam Korrxe v. State or Nepraska. No. 12878. 


Error from the district court of Colfax county. Plaintiff in 
error was convicted of conducting a ten-pin alley in the village 
of Leigh without a license and was sentenced to pay a fine of 
$25. Affirmed March 18, 1903. 93 N. W. 1129. 


Partie M. Everson v. Strate or Nepraska. No. 12902. 


Error from the district court of Kearney county. Plaintiff 
in error was convicted of selling intoxicating liquors without 
a license and was sentenced to pay a fine of $100. Affirmed 
January 21, 1903. 93 N. W. 394. 


Wattrer W. Parker v. Stare or Nepraska. No. 12972. 


Error from the district court of Boyd county. Plaintiff in 
error was convicted of shooting with intent to kill and was 
sentenced to serve aterm of years in the penitentiary. Af- 
firmed February 17, 1903. 93 N. W. 1087. 


Aveust F. Janunxe v. Strate or Neprasxa. No. 12979. 


Error from the district court of Box Butte county. Plaintiff 
in error was convicted of murder in the first degree and was 
sentenced to serve a life term in the penitentiary. Affirmed 
March 8, 1903, 94 N. W. 158. 


JosepH A. Harris v. Stare oF Nesrasxa, No. 12981. 


Error from the district court of Custer county. Plaintiff in 
error had been cashier of the Farmers Bank of Custer county 
and was convicted of making a false bank report to the bank- 
ing department. He was sentenced to serve a term of one 
year in the penitentiary. Petition in error dismissed. 


Frank Donner v. State or Nuprasxka. No. 12990. 


Error from the district court of Antelope county. Plaintiff 
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in error was convicted of cattle stealing and was sentenced to 
serve a term of years in the penitentiary. Reversed May 20,- 
1903. 95 N. W. 40. Plaintiff in error was convicted on 
retrial. Conviction reversed in supreme court for the second 
time June 30, 1904. 100 N. W. 305. 


Frank Kuatina y. State or Nesrasxa. No. 12997. 


Error from the district court of Webster county. Plaintiff 
in error was convicted of larceny from the person and was 
sentenced to serve a term of seven years in the penitentiary. 
Affirmed February 17, 1903. 93 N. W. 980. 


W. F. Coox ‘vy. Srate or Nesrasxa. No. 13088. 


Error from the district court of Cheyenne county. Plaintiff 
in error was convicted of obtaining money by false pretenses 
and was sentenced to serve a term of three years in the peni- 
tentiary. Reversed March 2, 1904. 98 N. W. 810. 


Joun Junop anp Harry Junop y. Srate or NEBRASKA. 
No. 13039. 


Error from the district court of Cherry county. Plaintiffs 
in error were convicted of-grand larceny and were each sen- 
tenced to serve a term of five years in the penitentiary. 
Pending. 


Raymonp Smira y. Srate or Nepsrasxa. Nos. 13060, 
13295. 


Error from the district court of Sheridan county. Plaintiff 
in error was convicted of breaking and entering a dwelling 
house with intent to commit rape and was sentenced to serve 
a term of one year in the penitentiary. Reversed March 18, 
1903. 94 N. W. 106. On retrial in the district court he 
was again convicted and sentenced to serve a term of one year 
in the penitentiary. The second sentence was affirmed in the 
supreme court December 1, 1903. 


CRIMINAL CASES XLVii 
Wuuiam Harey v. State or Nepraska. No. 13074. 


Error from the district court of Douglas county. Plaintiff 
in error was convicted of assault and battéry and was sentenced 
to serve a term of three months in the county jail. Affirmed 
June 16, 1903. 


Grorce P. Hoy vy. Srare or Nesraska. No. 18085. 


Error from the district‘court of Cumming county. Plaintiff 
in error was convicted of assault and battery and was sen- 
tenced to pay a fine of $25. Reversed July 3, 1908. 96N. 
W. 228. 


Axpsert T. MoNorr v. Strate or Neprasxa. No. 13097. 


Error from the district court of Cedar county. Plaintiff in 
error was convicted of burglary and was sentenced to serve a 
term of four years in the penitentiary. Affirmed March 18, 
1903. 94 N. W. 143. 


Mary C. Snetit anp Witiiam Snetx v. Stare or NEBRAKA. 
No. 138111. 


Error from the district court of Greeley county. Plaintiffs 
in error were convicted of violating an injunction in the dis- 
trict court and each was sentenced to pay a fine of $10. Peti- 
tion in error dismissed November 5, 1903. 97 N. W. 329. 


Atrrep LresscHer v. State or Nepraska. No. 138116. 


Plaintiff in error was convicted of assault with intent to 
commit a rape and was sentenced to serve a term of five years 
in the penitentiary. Affirmed June 18, 1903. 95 N. W. 870. 


Parrick O’Brien v. State or Nesraska. No. 18117. 


Error from the district court of Sarpy county. Plaintiff in 
error was convicted of grand larcency and was sentenced to 
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serve a term of two years and six months in the penitentiary. 
Affirmed September 17, 1903. 96 N. W. 649. 


Gxorer Moore vy. State or Nesrasxa. No. 13119. 


Error from the district court of Custer county. Plaintiff in 
error was convicted of permitting unlawful gaming in his 
saloon and was sentenced to pay a fine of $50. Reversed July 
3, 1908. 96 N. W. 196. 


Franx J. Scumenr vy. Stateor Nepraska. No. 13128. 


Error from the district court of Seward county. Plaintiff in 
errer was convicted of unlawfully keeping intoxicating liquors 
for sale without a license, and was sentenced to pay a fine of 
$200. Affirmed June 16, 1903. 


Frank J. Scumensr vy. Stare or NesprasKa. No. 12129. 


Error from the district court of Seward county. Plaintiff in 
error was convicted of unlawfully keeping intoxicating liquors 
for sale without a license and was sentenced to pay a fine of 
$200. Affirmed June 16, 1903. 


Frank Epwarps vy. State or Neprasxa. No. 13147. 


Error from the district court of York county. Plaintiff in 
error was convicted of rape and was sentenced to serve a term 
of three years in the penitentiary. Affirmed June 18, 1903. 
95 N. W. 1038. 


Cuarves Wittiams vy. Starzeor Nepraska. No. 13189. 

Error from the district court of Lancaster county. Plaintiff 
in error was convicted of robbery and sentenced to serve a 
term of twelve years in the penitentiary. Affirmed June 18, 
19038. 95 N. W. 1014. 


Grorce E. Toozer vy. State or Nueprasxa. No. 13221. 


Error from the district court of Douglas county. Plaintiff 
in error was convicted of contempt of court and was sentenced 
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to pay a fine of $250 and to serve a term of fifteen days in the 
county jail. Affirmed December 2, 1903. 97 N. W.584. 


Lena Maraaret Litiie vy. State or NEBRASKA. , No. 13227. 


Error from the district court of Butler county. Plaintiff in 
error was convicted of marder in the first degree and was sen- 
tenced to serve a life-term in the penitentiary. Affirmed June 
30, 1904. 100 N. W. 316, 


Atrrep VanSyoo v, State or Nepraska. No. 13228. 


Error from the district court of Kearney county. Plain- 
tiff in error was convicted of grand larceny, and was sen- 
tenced to serve a term of three years in the penitentiary. 
Affirmed July 3, 1903. 96 N. W. 266. 


D. B. McManon, W. E. Harvey anp P. E. MoKiirp y. 
Strate oF Nepraska. No. 13242. 


Error from the district court of Boone county. Plaintiffs 
in error were convicted of killing and having possession of 
prairie chickens in violation of the game law and were sen- 
tenced to pay a fine of $30 each. Affirmed January 6, 1904. 
97 N. W. 1035. 


WiiuiamM H. Pater v. STATE or NEBRASKA. No. 13278. 


Error from the district court of Dundy county. Plaintiff in 
error was convicted of cattle stealing and was sentenced to 
serve a term of seven years in the penitentiary. October 21, 
1903, sentenced reduced to two years and thus affirmed. 97 
N. W. 235. 


Sonty Forp v. Strate or Neprasxka. No. 13296. 


Error from the district court of Cherry county. Plaintiff in 
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error was convicted of manslaughter and was sentenced to 
serve a term ot seven years in the penitentiary. Affirmed 
March 2, 1904. 98 N. W. 807. 


Frank Henry y. State or Nepraska. No. 13297. 


Error from the district court of Antelope county. Plaintiff 
in error was convicted of highway robbery and was sentenced 
to serve a term of six years in the penitentiary. Aftirmed 
June 30,1904. 100 N. W. 295. 


GrorcE W. Brort y. State or Neprasxa. No. 18325. 


Error from the district court of Nemaha county. Plaintiff 
in error was convicted of burglary and was sentenced to serve a 
term of three years in the penitentiary. Reversed December 
2, 1903. 97 N. W. 593. 


Joun McCormick y. State or NesrasKa. No. 13346. 


Error from the district court of Otoe county. Plaintiffin 
error was convicted of murder in the second degree and was 
sentenced to serve a term of twenty years in the penitentiary. 
Affirmed April 7, 1904. 99 N. W. 237. 


Exmer Rosset v. State or Nesrasxa. No. 13416. 


Error from the district court of Boone county. Plaintiff in 
in error was convicted of incest and was sentenced to serve a 
term of ten years in the penitentiary. Pending. 


Grorcre W. Menke vy. State or Nesrasxa. No. 13461. 


Error from the district court of Laneaster county. Plaintiff 
in error was convicted of peddling without a license and was 
entenced to pay a fine. Reversed January 6, 1904. 97 N. 
W. 1020. 
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Frep M. Hans v. Stare or Nesraska. No, 13486. 


Error from the district court of Brown county. Plaintiff in 
error was convicted of murder in the second degree and was 
sentenced to serve a life term in the penitentiary. Reversed 
July 13, 1904. 100 N. W. 418,420. 


James Roprnson v. State or Nepraska. No. 13528. 


Error from the district court of MePherson county. Plain- 
tiff in error was convicted of murder in the first degree and 
was sentenced to serve a life-term in the penitentiary. Affirmed 
Feb. 17, 1904. 98 N. W. 694. 


Waurer R. Boppy v. Srate or Nepraska. No. 135438. 


Error from the district court of Cherry county. Plaintiff in 
error was charged with a felonious assault. The jury returned 
a verdict of guilty and the district court granted a new trial. 
Petition in error in the supreme court was dismissed October 
5, 1904. 


Joun Bratr v. Stare or Nepraska. No. 13611. 


Error from the district court of York county. Plaintiff in 
error was convicted of statutory rape and was sentenced to 
serve a term of three years inthe penitentiary. Affirmed 
October 20, 1904. 101 N. W. 17. 


Ricuarp Goutp v. Srare or Nepraska. No. 13642. 


Error from the district court of Merrickcounty. Plaintiff in 
error was convicted of child-stealing and was sentenced to 
serve a term of six years in'the penitentiary. Affirmed April 
21, 1904. 99 N. W. 541. 

D 
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Wiutuiam J. Lansing v. Stare or Neprasxa. No. 13648, 


Error from the distriet court of Lancaster county Plaintiff 
in error was convicted of adulterating milk in violation of law 
and was sentenced to pay a fine of $25. Pending. 


James L. Kennepy v. Srate or Nepraska. No. 18650. 


Error from the district court of Colfax county. Plaintiff in 
error was convicted of burglary and was sentenced’ to serve a 
term of seven years in the penitentiary. Affirmed May 5, 
1904. 99 N. W. 645, 


Lovis T. Woopvrurr v. Srarze or Nesprasxa. No. 18659. 


Error from the district court of York county. Plaintiff in 
error was convicted of rape and was sentenced to serve a term 
of four years in the penitentiary. Argued and submitted to 
supreme court November 1, 1904. Pending. 


Witiiam T. Turiey v. Stare or Neprasxa, No. 13663. 


Error from the district court. of Hall county. Plaintiff in 
error was convicted of murder in the second degree and was 
sentenced to serve a.term of seventeen years in the penitenti- 
ary. . Pending. 


Eucenr L. Frercuson v. Srare or Nepraska. No. 13675. 


Error from the district court of Clay county. Plaintiff in 
error was convicted of receiving stolen property and was sen- 
tenced to serve a term of five years in the penitentiary. Re- 
versed September 26, 1904. 100° N. W. 100. 


H. J. Mays v. Stare or Neprasxa. No. 13683. 


Error from the district court of Buffalo county. | Plaintiff in 
error was convicted of forgery and was sentenced to serve a 
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term of three years in the penitentiary. Argued November 
15, 1904. Pending. 


ALEXANDER Bratr y. State or Nespraska. No. 13703. 


Error from the district court of Cedar county. Plaintiff in 
error was convicted of manslaughter and was sentenced td 
serve a term of seven years in the penitentiary. Reversed 
September 22, 1904. 100 N. W. 808. 


Joun D. Smira aNd JAmes GauGuan vy. Srate or Nepraska. 
No. 13657 


Error from the district court of Douglas county. Plaintiffs 
in error were convicted of assault with intent to commit arob- 
bery and each was sentenced to serve a term in the penitenti- 
ary. Affirmed September 22, 1904. 100 N. W. 806. 


ae 


Louis ZorpeL v. State oF Nesrasxa. No. 18717. 


‘Error from the district court of Adams county. Plaintiff in 
error was convicted of denying to Lizzie Sherwood, a colored 
person, the privileges of his restaurant in violation of the 
civil-rights law and was sentenced to pay a fine of $25. Af- 
firmed October 5, 1904. 100 N. W. 947. 


Jonn Dieas v. State or Nusrasxa. No. 13764. 


Error from the district court of Cass county. Plaintiff in 
error was convicted of daylight burglary and was sentenced to 
serve a term of one year in the penitentiary. Pending. 

Jacos Crockrorp vy. Stare or Nepraska, No. 18792. 

Error from the district court of McPherson county. Plain- 
tiff in error was convicted of cattle stealing and was sentenced 
to serve a term of one year in the penitentiary. Argued No- 
vember 15, 1904. Pending. 
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W. A. Gorpon v. Sratz or Nepraska. No. 13821. 


Error from the district court of Douglas county. Plaintiff 
in error was convicted of contempt of court and was sentenced 
to pay a fine of $100 and to serve a period of 48 hours in the 
county jail. 


JamEs Connotty v. Stare or NeprasKka. No. 13867. 


Error from the district court of Sioux county. Plaintiff in 
error was convicted of manslaughter and was sentenced to 
serve a term of eight years in the penitentiary. Pending. 


Grorce Keeter vy. Stare or Nepraska. No. L380. 


Error from the district court of Burt county. Plaintiff in 
error was convicted of burglary and was sentenced to serve a 
term of seven years in the penitentiary. Pending. 


Epwarp M. Curssrertson vy. State or Nesraska. No. 
13813. 


Error from the district court of Douglas county. Plaintiff 
in error was convicted of adandoning his wife and of failing 
to support her and was sentenced to serve a term of six 
months in the county jail. Argued November 15, 1904. 
Pending. 


Frank Barker vy. State or Neprasxka. No. 13919. 


Error from the district court of Webster county. Plaintiff 
in error was convicted of murder in the first degree and was 
sentenced to be executed September 2, 1904. Pending. 


Sanrorp RK. Razer y. Starz or Nepraska. No. 13934. 


Error from the district court of Frontier county. Plaintiff 
in-error was convicted of criminal libel and was sentenced to 
sorve a term of one year in the penitentiary. Pending. 
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Nicnotas v. Hatter anp Harry V. Haywarp vy. Srate 
or Nepraska. No. 18955. 


Error from the district court of Douglas county. Plaintiffs 
in error were convicted of placing adyertisements on a rep- 
resentation of the flag of the United States and of selling beer 
thus advertised in violation of a statute of the state and were 
sentenced to pay a fine of $50 each. Pending. 


Frep Gopparp y. Srare or Nepraska. No. 13967. 


Error from the district court of Chase county. Plaintiff in 
error was convicted of non-support and abandonment of his 
wife and was sentenced to serve a term of nine months in the 
penitentiary. Pending. 


Epwarp Hryu fy SratE oF NEsEasKa. No. 18993. 


Error from the district court of Sarpy county. Plaintiff in 
error was convicted of rape and was sentenced to serve a term 
of three years in the penitentiary. Pending. 


Wititiam Krenz v. State oF Nepraska. No. 14040. 


Error from the district court of Custer County, Plaintiff in 
error was convicted of feloniously burning a stack of oats and 
was sentenced to serve a term of two years in the penitentiary. 
Pending. 


CIVIL CASES TO. WHICH THE STATE OR AN OF- 
FICER 18 A PARTY. 


“Strate or Nepraska v. JoserH S. Barreey ET AL. 62—97. 


Action in the district court of Douglas county to recover 
from Joseph 8. Bartley and the sureties on his official bond 
as state treasurer a shortage of $555,790.66. Suit was com- 
menced October 28, 1897. A jury was impaneled February 
9, 1898, and returned a verdict for defendants February 87, 
1898, upon which the action was dismissed. The judgment 
of dismissal was reversed by the supreme court December 8, 
1898, and the cause remanded for a new trial. <A second trial 
of the case in the district court was begun July 5, 1899, The 
jury in accordance with a peremptory instruction by the court 
returned a verdict for the state, and judgment was entered 
against defendants July 25, 1899, for $646,318.45. The case 
was again taken tothe supreme court September 27, 1899. 
The judgment in favor of the state was there reversed Decem- 
ber 19, 1899, and the cause was remanded to the district 
court for another trial. The third trial was begun June 6, 
1901, and resulted in a verdict June, 13, 1901, in favor of the 
state and against sureties E. E. Brown, C. C. McNish and 
John H. Ames for $545,947.16. By this verdict sureties W. 
A. Paxton, Thomas Swobe and Cadet Taylor were released 
from liability. Judgment was rendered in accordance with 
the verdict. Petitions in error were filed in the supreme 
court by the state and by E. E. Brown, C. C. McNish and 
John H. Ames. The case was argued before the supreme 
court February 4, 1902, and the judgment below was reversed 
as to all parties, June 4, 1902, and the cause was remanded 
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to the district court. A fourth trial in the district court was 
begun November 23, 1903, and the jury rendered a verdict in 
favor of defendants November 27, 1903. A motion by the 
state for a new trial was overruled December 15, 1903, and 
the action was dismissed. The case was again taken to the 
supreme court. Pending. 


Stare or Nesraska y. Firsr Navionat Bank or ALMA 
HPAL. ooe-— 


The First National Bank of Alma failed when it held on 
deposit $40,612.90 of the state’s money, and this is an action 
in the circuit court of the United States for the district of Ne- 
braska to recover from the sureties on the depository bond the 
amount due from the bank. 

Settled January 6, 1904, by William Gaslin, surety, and 
the state board of compromise. The case was dismissed upon 
payment of the costs and $2,500. 


Strate or Missourr y. Stare or NEBRASKA. 


Action brought in the supreme court of the United States 
by the state of Missouri against the state of Nebraska to es- 
tablish the boundary line between the states. 

Nebraska was admitted intothe Union February 9, 1867. 
The act of Congress authorizing the admission fixed the mid- 
dle of the channel of the Missouri river as the boundary be- 
tween Nebraska and Missouri. By a previous Act of Con- 
gress, passed in 1836, the western boundary of the state of 
Missouri was extended to the Missouri river. The middle of 
the channel of the river was the boundary between the states 
when Nebraska was admitted into the Union. At that time 
the course of the river between Atchison county, Missouri, 
and Nemaha county, Nebraska, was in the form of a loop 
fifteen miles arouud and almost surrounding a body of land 
known as Island Precinct, Nemaha county, Nebraska. Dur- 
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ing high water July 5, 1867, the river suddenly cut a channel 
across the narrow neck of Island precinct, abandoned the 
channel of the fifteen mile loop and left Island precinct east 
of the Missouri river. » The old bed of the river has gradually 
filled up and is fine tillable land, over which Nebraska has 
always exercised jurisdiction. 

Missouri contends that the middle of the present channel of 
the Missouri river is now the boundary line and that Island 
precinct is now a part of the state of Missouri. Nebraska in- 
sists that the middle of the adandoned channel of the fifteen- 
mile loop aronnd Island precinct is still the boundary between 
the states, and that Island precinct was never detached from 
Nebraska. 

Hon. Alfred Hazlett of Beatrice, Nebraska, and Hon. J. 
W. Halliburton of Carthage, Missouri, were appointed by the 
court as commissioners to take testimony and report the facts. 
A large amount of testimony was taken. The commissioners 
reported the facts and found that the territory in dispute be- 
longs to the state of Nebraska. The case has been argued 
before the supreme court of the United States and a decision 
is expected at any time. 


Strate or Nepraska vy. Cutcaco, Rock Istann & Pactric 
Rattway Company. No. 11270. 


Action commenced in the supreme court March 10, 1900, 
to recover from defendant $310,000 in penalties for violations 
of the maximum freight law. Dismissed by order of the court. 


Stare or Nepraska v. Joun M. Burron 


Action commenced May 28, 1900, in the district court of 
Rawlins county, Kansas, to recover $20,216.05 from John M. 
Burton, who was a surety on the state depository bond of the 
First National Bank of Orleans, Nebraska, when it failed 


with $20,216.05 of the state’s money on deposit. The cause 
e 
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was removed by defendant to the circuit court of the United 
States for the district of Kansas and was remanded to the 
state court for want of jurisdiction of the federal court. A 
demurrer to the petition was sustained, and the action dis- 
missed. An appeal to the supreme court of Kansas is now 
being perfected. 


State or Nesraska vy. Omana Nationan Bang anp J. H. 
Miniarp. 


- Action in the district court of Douglas county to recover 
from defendants $201,884.05 for conversion of said sum re- 
ceived from state treasurer in payment of a void warrant. 
Judgment for defendants. State appealed’ to the supreme 
court December 8, 1900. It was there argued and submitted 
to the court June 4, 1901, and re-argued March 4, 19092. 
The judgment of the district court dismissing the action was 
affirmed January 7, 1903. Ohief Justice Sullivan and Com- 
missioner Hastings dissenting. 93 N. W. 319. 


STATE oF Nepraska, EX REL, Joun F. NeeLanp, vy, GrorcE 
D. Fotumer er at. 


Suit commenced in the district court of Lancaster. county 
May 7, 1901, to compel respondents to execute and deliver to 
relator a lease of the east half of the west. half and the west 
half of the east half of section 16, in township 29 north, of 
range 49 west, in Dawes county, being part of the school 
lands of the state. Writ of mandamus denied April 5, 1902. 
Relator took the case to the supreme court June 3, 1902. 
Affirmed March 18, 1903. 94 N. W. 108. 


Stare or Nesraska v. Writtam F. Porvrer er At. 


Pursuant to a resolution of the house of representatives suit 
was brought in the district court of Lancaster county, May 24, 
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1901, on the official bond of William F. Porter, a former 
secretary of state, to recover a shortage, of $1518.85. Dis- 
missed by the district court Jannary 22, 1902. Reversed by 
the supreme court June 3, 1903. Ona retrial in the district 
court judgment was rendered against William F, Porter for 
$1,112. Pending in supreme court for the second time. 


James ©. Srarr er an. v. Cuarcago, Rook Isnanp & Pacrrre 
Rattway Company Er AL. 


Bill in equity filed in the circuit court of the United States 
for the district of Nebraska August 3, 1893, to restrain de- 
fendants, including members of the state board of transporta- 
tion, from enforcing the maximum freight law of Nebraska. 
A temporary restraining order was granted August 3, 1893. 
An answer was filed September 2, 1893, and no further at- 
tempt to resist the action was made until April 6, 1901, when 
plaintiffs filed a supplemental bill praying for an order ex- 
tending the original temporary injunction to the present attor- 
ney general. June 25, 1901, F. N. Prout as attorney general 
wus perpetually enjoined from enforcing the maximum freight 
law, whereupon he appealed the case to the supreme court of 
the United States, where the action of the trial court was 
affirmed. — 


Srare or Nesraska y. Propie’s Srarze Bank or GorHEn- 
BURG, 


Application for a receiver filed in the district court of Daw- 
son county June 26, 1901. In the absence of the judge of the 
district court from Dawson county, Hon. T. L. Norval, chief 
justice of the supreme court, heard the application. He 
found that the bank was doing business in an unsafe and un- 
authorized manner and was jeopardizing the interests of the 

~ depositors. W.C. May was appointed receiver to wind up 
the affairs of the bank. Pending. 
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Srare or Nxepraska, EX REL. CuAries Weston, v. Securiry 
Murua Fire Insurance Company. 


Action in the district court of Douglas county to wind up 
the affairs of the Security Mutual Fire Insurance Company for 
doing an unlawful business, Henry A. Whipple was ap- 
pointed receiver in another action. Pending. 


Srate or Nepraska v. Farmers Bank or Custer County 
at Broxen Bow, Nepraska. 


Application for a receiver on the ground that the bank is 
conducting its business in an unsafe and unauthorized manner 
and that itis jeopardizing the interests of the depositors. 
The district court of Custer county appointed C. H. Holcomb 
receiver September 28, 1901. Pending. 


State or Nesraska v. State Bank or GornEensure. 


Proceeding commenced January 2, 1902, in the district 
court of Dawson county, to wind up the affairs of defendant 
for conducting a banking business in an unlawful and unau- 
thorized manner and for jeopardizing the interests of deposi- 
tors. January 4, 1902, receiver appointed. Pending. 


Strate or Nesrasxka v. Puatre Varitry Stare Bank ar 
Brttwoop, NEBRASKA. 


Proceeding commenced in the district court of Butler county 
February 10, 1902, to wind up the affairs of defendant for 
conducting a banking business in an unlawful and unauthorized 
manner and for jeopardizing the interests of depositors. Re- 
ceiver appointed. Pending. 


Henry Barring v. State or Nesrasxa. No. 12657. 


Error from the district court of Cheyenne county. John 
Bartling was informed against for horse stealing and gave 
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bond to appear in the district court. Plaintiff in error be- 
came bail, accused fled, and the bond being forfeited this pro- 
ceeding in error was instituted to set aside the forfeiture. 
Affirmed February 17, 1903. 93 N. W. 1047. Reaffitmed 
November 18, 1903. 97 N. W. 443. 


Wiuiam Lurke v, Cuartes F. Brown err At. 


Petition for injunction filed May 21, 1902, in the district 
court of Boyd county to restrain the board of educational 
lands and funds from leasing to any person other than plaintiff 
the southwest quarter of section 25, township 35 north, range 
12 west, Boyd county, Nebraska, being school land of the 
state. Pending. 


\ 


JosEpu Connor vy. Cartes F. Brown Er At. 


Petition for injunction filed May 21. 1902, in the district 
court of Boyd county to restrain the board of educational lands 
and funds from leasing to any person other than plaintiff the 
southwest quarter of section 23, township 35 north, range 12 
west, Boyd county, Nebraska. Pending. 


Irene Gammet v. First Nationan Bank or TrEKAMAH 
ET AL 


Petition for injunction filed in the district court of Burt 
county in May, 1902, to restrain the board of educational 
lands and funds from executing or delivering to any person 
other than plaintiff a deed for certain school lands in Burt 
county. Decree for plaintiff June 26, 1903. Proceeding in 
error in supreme court dismissed March 17, 1904. 


Srare or Nepraska vy. CHamBerLAin Bankinc’ Hovusr or 
TECUMSEH. 


Proceeding commenced in the district court of Johnson 
couaty September 8, 1902, to wind up the affairs of defendant 
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for doing ar unlawful and unauthorized banking business and 
for jeopardizing the interests of the depositors. William A. 
Campbell was appointed receiver September 11, 1902, Pend- 


ing. 
Mervin G. Hussarp y. Stare or NEBRASKA. 


In the district court of Knox county plaintiff was convicted 
of statutory rape and sentenced to serve a term of seven years 
in the penitentiary. This is a suit in equity in the same court 
to set aside the conviction and grant a new trial on the ground 
of newly discovered evidence. A new trial was denied and 
the case was taken to the supreme court February 15, 1904, 
by petition in error. Affirmed June 9, 1904. 100 N. W- 
153. 


JosrpH Ketter y. Enwarp D, Davis, Warpren. No. 13125. 


In the district court of Cheyenne county plaintiff was con- 


_victed of horse-stealing November 18, 1902, and was sen- 


tenced to serve a term of two years in the penitentiary. This 
is an application for his discharge from the custody of the 
warden on the ground that the jury failed to find the value of 
the stolen property. The /abeas corpus proceeding was argued 
before J udge Holmes in the distriet court of Lancaster county, 
January 12, 1903. Plaintiff was remanded to the custody of 
the warden January 14, 1903. Affirmed in supreme court 
June 18, 1903 95 N W 1028 


Srarz, ex rev. VittaGe or Genoa vy, Cuaries Weston, 
Avprror, No. 13101. 


Application to supreme court fora writ of mandamus to 
compel respondent to register water-extension bonds of the 
city of Genoa to the extent of $3,500. Writ allowed February 
4, 1903. 93 N. W. 728. 


CIVIL CASHS LXV 
State or Nepraska v., Bank VeERpIcRes. 


Application to the district court of Knox county for appoint- 
ment of a receiver for defendant on the ground that the bank 
was conducting business in an unsafe and an unanthorized 
manner. H. A, Cheney was appointed receiver. Pending. 


Gesrine Srozver v. Herman Monnicn er At. 


Action in the district, court of Dodge county to quiet plain- 
tiff’s title to a portion of school land previously sold by the 
State. An answer was filed showing that the state had no in- 
terest in the land in controversy. Decree for plaintiff March 
31, 1903. 


Rogrrt Ryan v, Cuarres Weston, Auprror. No. 13314. 


Suit in the district court of Lancaster county to enjoin the 
auditor of public accounts from issuing to any member of the . 
legislature a warrant for compensation in excess of $3 a day 
for forty days. Injunction granted June 25, 1903. Re- 
versed and dismissed in supreme court November 5, 1903. 
97 N. W. 347. 


Franz Herzer v. Herman Moneka And THE STATE OF 
NEBRASKA. 


Action in the district court of Lancaster county to quiet 
plaintiff’s title to the sonth half of the southwest quarter of 
section 1, in township 8, range 5, east of the 6th Principal - 
Meridian in Lancaster county, Nebraska. The state has no 
interest in the land and the court could not acquire jurisdiction 
over the state, for the reason that the legislature never author- 
ized plaintiff to bring the suit. ‘ 
Stare, EX REL. Epwarp D. Davis v. Prrer Morrenssn, 

Treasurer, ET AL. No, 13207. 


Application to supreme court for mandamus to compel the 
board of public lands and buildings to furnish to relator the 
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labor of thirty-five convicts in the state penitentiary to be em- 
ployed in operating relator’s button factory, pursuant toa 
contract between relator and the state. Writ denied June, 
1903. 95°N. W. 831. 


Emma E. Unpexwoop v. Sons anp Daucutrers oF Prorsc- 
TION, ET AL. 


Application to the district court of Cherry county for man- 
damus requiring Charles Weston as auditor of public accounts 
to pay into the office of the clerk of the district court for the 
satisfaction of a judgment in plaintiff’s favor, the sum of 
$2,563.86, held by the auditor to secure obligations of defend- 
ant. Dismissed April 17, 1903. 


SratTe, EX REL. CHARLES Wxstron, Aupiror, v. WoopMEN oF 
tHE Wortp AccrpENT ASSOCIATION, ET AL. 


+ 


Petition to the district court of Douglas county for a decree 
winding up the affairs of defendants on the ground that they 
are insolvent and transacting insurance business without a 
license. Alfred G. Ellick appointed receiver June 20, 1903. 
Pending. 


Frrst Nationat Bank or Cotumsus v. Strate or Nepraska. 


Action in the district court!of Lancaster county to recover 
from the state $274.16 for compensation of Warwick Saunders 
and for his expenses as member of a commission to confer 
with a like commission of other states on the subject of a 
North and' South" Railway, the claim haying been assigned to 
plaintiff. Pending. Age 


In toe Matrer or James S. Romine, aA Bankrupt. No. 868. 


Claim of E. J. Whipple, treasurer of Scotts Bluff county, 
before the district court of the United States for the district of 
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Nebraska for state and county taxes amounting to $204.97. 
Allowed as a preferred claim June 15, 1903. 


Sevtim E. Worster vy. W. N. Dorwarp, xT AL. 


Application to the district court of Douglas county for an 
injunction to restrain the state board of dental secretaries from 
hearing and determining a complaint against plaintiff, the 
object of the complaint being to revoke his license to practice 
dentistry. Case dismissed June 1, 1908. 


In toe Marrer or tHe Apprication or Raymonp Situ For 
A Writ or Hasras Corpus. 


In the district court of Sheridan county Raymond Smith was 
convicted of breaking into a dwelling-house with intent to 
commit a rape, and was sentenced to serve a term of one year 
in the penitentiary. This is an application to discharge him 
from the custody of the warden. Application denied June 
25, 1903. 


County or Lancaster y. State or NEBRASKA. 


Action in the district court of Lancaster county to recover 
$5,000.40, the amount of state funds lost in the Oapital 
National Bank and alleged to have been paid into the state 
treasury by mistake of the county treasurer. Action dismissed 
June 15, 1904. Pending in supreme court on petition in error 
from Lancaster county. 


Srare, EX REL. Cuartes Weston, Avupiror v. FRATERNAL 
Wepere Murvat Brenerir Assoctation. 


Action in the district court of York county to wind up de- 
fendant’s insurance business on the ground that the association 
is insolvent and is not conducting its business in good faith. 
Pending. 

ft 
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Srarz, Ex REL. Frank N. Prout, Arrorney GENERAL, V. 
Tuomas J. Notan, er av. No, 13327. 


Quo Warranto in the supreme court to oust from office the 
board of fire and police commissioners of South Omaha on the 
ground that the statute creating the board is void. Dismissed 
February 17, 1904. 


Srarg, Ex REL. ArnswortH Precinct, Brown County v. 
Cuartes Weston, Auprror. No. 13336. 


Application to the supreme court for a writ of mandamus to 
compel the auditor to register bonds issued by relator to aid a 
state normal school to be established in Ainsworth precinct. 
Writ denied July 25,1903. 96 N. W. 658. 


State, ex REL. Joon H. McCray vy. Jonn H. Maicxzy, 
Governor. No. 13408. 


Application to the supreme court to compel respondent to 
appoint a commission of five persons to select a location on 
the capitol grounds in the city of Lincoln and to erect thereon 
a monument dedicated to the memory of Abraham Lincoln. 
Argued and submitted September 15, 1908. Pending. 


Joun Otson vy. Boarp or EpvoarronaL Lanps anp Funps. 


Action in the district court of Knox county to quiet plain- 
tiff’s title to the east half of the southwest quarter of section 
17 in township 30, north range 2, west of the 6th P. M., 
Knox county, the land being claimed by the state as school 
land. Pending. 


ANDREW ANpERsoN vy. Boarp or EpvuoationaAL LAnps aNnp 
Funps. 


Action in the district court of Knox county to quiet plain- 
tiff’s title to the west half of the southwest quarter of section 
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17 intownship 30, north range 2, west of the 6th P. M., 
Knox County, Nebraska, the land being claimed by the state 
as school land. Pending. 


Lincoun Sare Depostr anp Trust Company vy. CHARLES 
Weston, Auprror. No. 13726. 


Appeal to the district court of Lancaster county from the 
auditor’s disallowance of plaintiff’s claims for wolf bounties. 
Dismissed November 18, 1903, for the reason that the claims 
were not filed within two years from the time they accrued. 
Disallowance of claims affirmed by the supreme court October 
20,1904. 101 N. W. 16. 


ALEXANDER H. Buarr, Er at., vy. Grorck D. Forumer, 
ET AL. 


Action in the district court of Boyd county to enjoin defend-. 
ants from interfering with plaintiffs’ possession and alleged 
title to certain lands in Boyd county claimed by the state as 
school lands. Pending. 


Stare or Nesraska v. Insurance Company or Norta 
America. No. 13470. 


Action in the supreme court to recover from defendant, pur- 
suant to section 32, chapter 43, Compiled Statutes, the sum of 
$802.38, being two per cent. of the gross amount of premiums 
received by defendant from its insurance business in Nebraska 
during the year 1902. Argued on demurrer to defendant’s 
answer January 5, 1904. Action dismissed March 17, 1904. 
99 N. W. 36. On motion for a reargument the demurrer to 
defendant’s answer was sustained June 30,1904. 100 N. W. 


405. Pending on motion of defendant for a new trial. 
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Orvitte M. Sronesraker y. Grorer W. Marsu, Sxcre- 
TARY oF Stars, wer av. No, 13498. 


Action in the district court of Lancaster county to enjoin 
defendants from receiving and distributing to the members of 
the legislature and state officers 500 copies of Cobbey’s Con- 
solidated Statutes and to enjoin the auditor from issuing state 
warrants in payment of such books. Terpetual injunction 
granted October 24, 1903. Order of injunction reversed and 
plaintiff’s petition dismissed by the supreme court February 
17, 1904. 98 N. W. 699. 


Wittiam 8S. Brown, Er ux. vy. Visiting AND EXamInine 
Boarp or Nesraska Soipiprs’ AND Sattors’ Homer. 


Action in the district court of Hall county for an injunction 
to prevent defendants from removing the plaintiffs from the 
Soldiers’ and Sailors’ Home at Grand Island. Pending. 


Srarz, Ex REL. Rates W. Breckenriper v. WittiamM FLemine, 
No. 138495. 


Application to the supreme court for a mandamus to compel 
the tax commissioner of the city of Omaha to assess property 
under the old revenue law on the ground that the revenue law 
of 1903 is void. Action dismissed December 15, 1903. 97 
N. W. 1063. 


Stare, ex REL. Henry E. Parmer vo Wintwiam Fremine. 
No. 13496. 


Application to the supreme court for mandamus to compel 
the tax commissioner of the city of Omaha to assess property 
under the old revenue law on the ground that the revenue law 
of 1903 is void. Action dismissed December 15, 1903. 97 
N. W. 1063. 
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Harry J. Sinonarr, eT au. v. Srate or Nepraska, 


The commissioner of the United States land office at O’ Neill 
ruled that certain lands in Boyd county claimed by plaintiffs 
as homesteads were state school lands. Plaintiffs appealed 
the cases to the general land office, where the decision of the 
commissioner at O’Neil was affirmed. Pending on appeal to 
the secretary of the interior. 


H. L. McConxun v. P. E. MoKitur. No. 13308. 


August 3, 1902, P. E. McKillip, W..E. Harvey and D. B. 
MeMahon were engaged in hunting prairie-chickens in Boone 
county in violation of the game law, using three shotguns. 
H. L. McConnell, deputy game warden, seized the guns for 
the purpose of forfeiting them under the provisions of the 
game law. P. E. McKillip was owner of the guns valued at 
$75, and replevied them from the warden. Upon a trial in 
the district court P. E. McKillip was adjuded to be the owner 
and entitled to the possession of the guns. Affirmed in the 
supreme court April 21, 1904 on the ground that the provision 
of the statute providing for a forfeiture is void. 99 N. W. 
505. 


Oxnarp Brsetr-Sucar Company v. State oF NEBRASKA 
No. 13995. . 


\ 


Action in the district court of Lancaster county to recover 
from the state sugar bounties to the extent of $15,871.85. 
Dismissed June 20, 1904, Pending in the supreme court on 
plaintiff’s petition in error. 


Norrotk Brrt-Sucas- Company v. State or NEBRASKA, 
No. 18996. 


Action in the district court of Lancaster county to recover 
from the. state sugar bounties to the extent of $24,750 with 


> 
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‘interest from December 19, 1895, and the sum of $5,640.60 


with interest from January 13, 1896. Dismissed June 20, 
1904. Pending inthe supreme court on plaintiff’s petition 
in error. 


Srare, EX REL. Crank F, Anstny v. Cartes Weston, 
Avpitror. No. 13565. 


Application to the supreme court for mandamus to compel 
the auditor to execute and deliver to relator a warrant upon 
the state treasurer for $325.85, being the amount claimed by 
relator as the balance of a year’s salary for services as an in- 
structor in the University of Nebraska. Writ allowed April 
21,1904. 99 N. W. 520. 


Srate or NepraskA v. Bankers Union or THE Wor tp, 
ET AL. No. 13595. 


Action in the supreme court for the appointment of a receiver 
and to enjoin defendants from transacting an insurance busi- 
ness until such a time as irregularities on part of defendants 
in the management of their insurance business are corrected. 
Decree for plaintiff April 21, 1904. 99 N. W. 531. 


SraTE, EX REL. Frank N. Prout, Arrorney GENERAL y. 
Winrietp S. Scorr. No. 13441. 


Quo warranto in the supreme court to oust respondent from 
the office of county engineer of Lancaster county on the ground 
that the act attempting to create that officeis void. Dismissed 
January 6, 1904. 97N. W. 1021. 


SrarE, EX REL., Frank N. Prout, ArrornEy GENERAL, v. 
Nortuwestern Trust Company. No. 13606. 


Quo warranto in the supreme court to annul defendants cor- 
porate existence, for executing unlawful contracts for the 
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ostensible purpose of assisting persons in buying and paying 
for homes, for conducting a lottery in violation of Criminal 
Code and for violating the statute requiring instalment com- 
panies to procure license from the state banking board. Judg- 
ment of ouster entered October 20, 1904. 101 N. W. 14. 


Hues A. Avtten v. Country or Hort anp Strate or NEBRASKA. 


Action in the district court of Holt county to quiet plaintifi’s 
title to the former homestead of Joseph 8. Bartley, as against ° 
judgments in favor of the state. Pending. 


Sratz or Nesraska v. StepHEN W. Tanner. No. 13706. 


Ejectment in the supreme court for school land described as 
the south half of the northwest quarter of section 7, township 
34, north of range 10, west in Boyd county, Nebraska. Ar- 
gued October 19, 1904, on the state’s demurrer to the plain- 
tiff’s answer. Pending. 


State oF Nepraska Vv. Jonn T. Briwmer. No. 13707. 


Ejectment in the supreme court for school land described as 
the southwest quarter of section 3, township 34, north of range 
11, west in Boyd county, Nebraska. Argued October 19, 
1904, on the state’s demurrer to the plaintiff’s answer. Pend- 


ing. 
Srate or Nepraska V. Frank J, Bepnar. No. 13708. 


Ejectment in the supreme court for school land described as 
the southeast quarter of section 9, township 34, range 11, 
west in Boyd county, Nebraska. Argued October 19, 1904, 
on the state’s demurrer to the plaintifi’s answer. Pending. 
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Srate or Nepraska v.. Antoun T. MoCrient. No. 13709. 


Ejectment in the supreme court for school land described as 
the southwest quarter of section 85, township 35, north of 
range 11, west in Boyd county, Nebraska. Argued October 
19, 1904, on the state’s demurrer to plaintifi’s answer. Pend- 


ing. 
Strate or Nepraska V. Josepn Connor. No. 13710. 


Ejectment in the supreme court for school land described 
as the southwest quarter of section 28, township 35, north of 
range 12, west in Boyd county, Nebraska. Pending. 


State or Nesrasxa Vv. Winuiam Luptce. No. 13711. 


Ejectment in the supreme court for school land described as 
the southwest quarter of section 25, township 35, north range 
12, west in Boyd county, Nebraska. Pending. 


STaTH, Ex REL,, Acnes Frank, ET aL., V. CHarLes Weston, 
Auprror. No, 13816. 


Application to the supreme court for mandamus to compel 
the anditor to register bonds 1 and 7, 8 to 18 inclusive, 20 to 
28 inclusive, 72 to 77 inclusive and 86 to 93 inclusive, of a 
bond-issue of Butler county for the purpose of aiding in the 
construction of the Lincoln & Northwestern Railroad Com- 
pany. Pending. 


Srate or Nesraska v. Stare JournAL Company. No. 13838. 


Action inthe supreme court to recover $72,500 from de- 
fendant for breach of contract and abuse of trust in printing, 
binding and selling copies of the supreme court repor‘s in ex- 
cess of the number of copies authorized by law. iad on 
demurrer to the petition October 18, 1904. Pending. 
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Cuurcu Howry. Cuartes R. Hacker, Country CLerk oF 
Nemana County. No. 13944. 


Action in the district court of Nemaha county to restrain the 
county officers from extending upon the tax-list a five per cent. 
increase on the taxable property as directed by the state board 
of equalization and assessment. Perpetual injunction granted 
September 12, 1904. Reversed and action dismissed October 


5, 1904, by the supreme court in a proceeding in error. 101 
N. W. 255. 


James P. Micuzetson v. AtLreEN D. Bremer, Warpen. No. 
13975. 


In the district court of Garfield county plaintiff, without a 
jury, was tried and convicted of grand, larceny and was sen- 
tenced to serve a term of one year in the penitentiary. This 
is an action in the district court of Lancaster county to dis- 
charge plaintiff from the custody of the warden on a writ of 
habeas corpus. Prisoner remanded to the custody of the 
warden October 6, 1904. The case was taken to the supreme 
court October 10, 1904. Argued and submitted November 1, 
1904. Pending. 


Boonr County v. Timotny Stioan, 


Application to the district court of Boone county for an in- 
junction restraining Timothy Sloan from closing a road across 
state school lands described as the northwest quarter of section 
16, township 20, range 8, in Boone county, Nebraska, the 
petition alleging that defendant is the lessee of the state and 
that the road had been established by user. Argued on de- 
murrer of the state to plaintiff’s petition November 30, 1904. 


Demmurrer sustained. Pending. 
gz 
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Exmina Garman v. Tuomas M. How, Guarpran er At. 


Action in the district court of Butler county to establish 
plaintiff’s ownership insale-contracts of school lands described 
in the petition as the southeast quarter of the southwest quar- 
ter and the southwest quarter of the.southwest quarter and the 
northwest quarter of the southwest quarter and the northeast 
quarter of the southwest quarter and the southwest quarter of 
the northwest quarter and the southeast quarter of the north- 
west quarter and the northeast quarter of the northwest quar- 
ter and the northwest quarter of the northwest quarter, all in 
section 36, township 17, north range 3, east of the 6th P. M., 
in Butler county, Nebraska. Pending. 


OPINIONS OF ATTORNEY GENERAL. 
1902-1908, 


Parnon—Errecr on Costs. 


In a criminal prosecution imprisonment for non-payment of costs is 
a means for collecting them, but is no part of the punishment 
for the offense committed. 


‘The governor’s unconditional pardon ofa convict does not release 
the costs nor destroy the means for collecting them. 
J. A. Douglas, Esq., Countu Attorney of Rock County, Baa- 
sett, Neb. 


Dear Sir: I am in receipt of your favor of recent date, in 
which you state that two parties who were convicted in your 
county of crime and sentenced to serve a term in the county 
jail, and to pay a fine and stand committed until fine and costs 
were paid, have since by the governor been granted an uncon- 
ditional pardon, You ask whether or not such pardon re- 
leases the defendants from the costs of prosecution. 

In reply I beg to state the general rule is that a pardon 
applies only to the penalty which attaches to the crime of 
which the person is convicted, and does not discharge the con- 
vict from paying the costs of prosecution, such costs being fees 
of court officers and witnesses imposed on him as an incident 
to the sentence. Indeed, the proposition that a general par- 
don granted by the governor cannot release the convicted per- 
son from the costs adjudged against him, is sustained by an 
almost unbroken line of authorities. (State, v. Mooney, 74 N. 
Car., 98; Smith v. State, 6 Lea [Tenn.] 637; State v. Farley, 
8 Blackf. [Ind.] 229; @rifin v. Wilcow, 21 [Ind.] 387; Estep 
». Lacey, 35 [la.] 419; He-parte Boyd, 34 [Kan.]570; EHe- 

(1) 
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parte Gregory, 56 [Miss.] 164; County v. Reifinyder, 46 
fPa.] St. 446.) 


Touching the effect of the pardon on the means of collect- 
ing the costs, you say: . 


‘“‘We interpret it to mean that the defendant couid not 
be imprisoned until the costs are paid. As I understand it, the 
making of the costs a part of the penalty is no ground for releasing 
the defendant from civil liability for the costs, though the pardon 
does excuse the defendant from imprisonment tor the costs.’’ 


Tn this interpretation I think you arein error. The supreme 
court of Kansas, in passing upon similar questions, says: 


‘‘The judgment for costs and that the defendant be imprisoned’ 
until such costs "are paid is no part of the punishment, but is 
merely a means of enforcing the legal obligation resting upon the 
defendant to pay the costs, which by his original wrongful act and 

. bis subsequent acts he caused to be made, and which have accrued 
in the prosecution subsequenv to the act for which he is punisbed, 
aod have not acerued to the public merely but to individuals and 
are given to such individuals as suc2d compensation for their ser- 
vices performed in the prosecutior. The right to these costs and 
the means for their collection are fixed rights which cannot be 
discharged, or lessened by any pardon which the goverocr might 
grant.’’ (Eaparte Boyd, 84 Kan. 570.) 


‘Our own court has held that imprisonment for non-pay— 
ment of fine and costs is no part of the punishment in a crimi- 
nal action, but is merely one of the means of enforcing com- 
pliance with the order of the court. Such imprisonment does 
not violate the rule that imprisonment or punishment for crime 
must be for a definite period. If the convict is unable to pay 
the amount of the costs adjudged against him, he may obtain 
relief under section 528 of the Criminal Code. (/n Re Mew— 
ton, 39 Neb., T57.) 


Again the court say: 


“(A defendant in a criminal case confined in jail for the non-pay- 
ment of the costs sessed against him, and who is unable to pay 
the same, is not-entitled to. be diseharged from further imprison- 
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ment for such costs under section 528 of the Criminal Code, where 
it appears that he has not been imprisoned at least one day for 
each three dollars of the costs.’’ (Zn Re Dobson, 37 Neb. 449.) : 


This seems to be the general rule adopted by a majority 
of the courts. Some courts, however, hold that while the 
pardon does not release the defendant from paying the costs of 
the prosecution, still such costs must be collected upon execu- 
tion as a civil liability; but I am of the opinion that applying 
the rules as laid down by our supreme court, these convicts 
should not be released, even after pardon of the convicts by 
the governor, until the costs are fully paid, or it is shown that 
he has no property from which the costs can be made and that 
he has been imprisoned at least one day for every three dollars 
of the costs assessed. ; 

You are advised, therefore, that the pardon of the governor, 
of the parties referred to in your communication, although 
unconditional in form, does not, relieve the convicted persons 
of their liability for the costs of the action, nor does it affect 
+he means for the collection of such costs. 

J have the honor to remain, 

Very respectfully, K. N. Prout, 

December 30, 1902. Attorney General. 


Justice oF THE Pkack—Parpon—F ing. 


A justice of the peace bas no authority to grant a pardun or rem ta 
fine. 
George B. Simpkins, Exsq., Chief Deputy Game and Fish 
Commissioner, Lincoln, Neb. 

_ Dear Str: 1 am in receipt of your favor of the 29th inst., 
as follows: 

“On the 23rd of December, 1902, at Cozad, Nebraska, before Justice 
Gibson, one Harry B. Gibson was charged with having in his pusses- 


sion, unlawfully, thiroy prairie chickens. Complaint was filed in 
the regular way. Defendant pieaded guilty as charged, and was 
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fined $150 and costs. Defendant paid one-half uf the fine und costs 
and was given thirty days in which to pay the balance of fine, 
whic is $75. Justice Gibson, at the cxpiraticn of thirty days, 
wishes to remit the balance of the fine. Can Justice Gibscn do 
this?" 


In reply I beg to say that a justice of the peace has no 
power except that given him by the constitution and statutes 
Neither the constitution nor the statutes confer upon a justice 
of the peace the pardoning power. That power is by the con- 
stitution reserved to the governor alone. The remission of 
any part of a fine, judgment for which has been legally ren- 
dered, would be in the nature of a pardon. The only power 
which a justice of the peace has over such fine is to enforce its 
payment, by imprisonment, if necessary; or the defendant may 
give security for its payment at a future time, which time is 
fixed by statute, at five months. (Criminal Code, Sec. 526.) 

You are advised, therefore, that the justice of the peace 
has no power to remit any part of a fine legally imposed. 

Very respectfully, F. N. Provr, 

December 31, 1902. ' Attorney General. 


Minors—Scroot Tracners—-Contracts—Scnoot Dis- 
TRIOTS, 


A contract with a minor, except for necessaries, is voidable at his 
option, 


A school district has no remedy against a teacher who avoids his 
contract of employment en the ground that he is a minor. 


Hon. William K. Fowler, State Superintendent of Public In 
struction, Lincoln, Neb. 


Deak Sir: I have received your inquiry as follows: 


‘Is a contract entered into betwzen a sebool district board and 
a teacher who is a minor a legal contract,—that is, is it binding 
uoon the teacher? Tf the teacher should not live up to the terms of 
the contract, if be should refuse to teach tne school after agreeing 
to do so acd signing contract to that effect, what recourse has the 
school district board.”’ 
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A contract with a minor, except for necessaries, is voidable 
at his option. This is the rule of law applicable to your in- 
quiry. It follows therefore that a school board has no re- 
course, where it employed as teacher a minor who subsequent- 
ly avoided the contract of employment on the ground of his 
minority. 


Very respectfully, F. N. Prout, 
January 14, 1903. Attorney General. 


Banxs-—ExaMrnatTiIon—F ExEs. 


The state banking board bas power to inquire into transactions 
relating to the reorganization or to the voluatary liquidation of 
a state bank. 


The statutes do not authorize a tank examiner to exact a fee for 
making an examination which relates solely to the integrity of 
the final liquidation of an insolvent state bank. 


L. Royse, Esq., Secretary of State Banking Board, Lincoln, 
Neb. 

Dear Sir: In reply to a recent inquiry from your office 
you are advised that the banking act (Compiled Statutes ch.8,) 
in my judgment, confers upon the state banking board power 
to inquire into transactions relating to the voluntary liquida- 
tion of a state bank. I am also of the opinion that the board 
may inquire into transactions relating to the reorganization of 
a state bank, where the new bank pays or assumes the obliga- 
tions of the old one. In such cases the state banking board 
is not obliged torely upon the statements of the officers of 
the bank, but may require a bank examiner to make an exam- 
ination, whenever the circumstances warrant such a course. 

J am not prepared to say however that the examiner may 
collect from the bank a fee for an examination relating solely 
to the integrity of the final liquidation, where a special exam- 
ination was made before permission to liquidate had been 
granted by the board. 

Very respectfully, F. N. Proovr, 

January 24, 1903. Attorney General. 
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PorvLtation or County—County Boarn—Sabary oF 
County ATTORNEY. 


In ascertaining the population of a county fur the purpose of 
determining the salary of the county attorney the county board 
is not.obliged to assume there are five times as many inhabit- 
ants as voters, but may find the fact from the best evidence 
ovtainable. 


Roscoe J. Slater, Esq., Member of County Board, Minden, 
Neb. 


Dear Sir: In reply to your recent inquiry, my opinion is 
as follows: 


In ascertaining the population of Kearney county to deter— 
mine the salary of the county attorney, which is $800 a year 
if the county has ten thousand inhabitants, the county board’ 
is not obliged to assume that there are five times as many in- 
habitants as there were voters at the last election, but may de- 
termine that question like any other question of fact by the 
best evidence that can be obtained. (Kokes v. State, 55 Neb. 
696.) 

It is the duty of the county attorney to ‘advise other county 
officers, but I have given you my opinion in this instance be- 
cause the question involved is one in which the county attorney 
is personally interested. 

Yours respectfully, F. N. Prout, 

January 28, 1903. Attorney General. 


Country Arrornsy—TrExM oF OrrFicr. 
A county attorney holds bis office until his successor is elected and 
qualitied. 
L. B. Unkefer, Exsq., County Attorney of Grant County, 
Hyannis, Neb. 

Drak Siz: Your letter in regard to the appointment of 
county attorney for Grant county has been received. In re- 
ply my opinion is as follows: 

Under section 15, chapter 7, Geumpiled Statutes, the county 


4 


OPINIONS 7 


attorney holds his office until his successor is elected and 
qualified. 

In Grant county, which has less than 3000 inhabitants, the 
county board, since the two-year term of the county attorney 
has expired, may retire you by the appointment of some one 
else as a successor or by impeachment under the provisions of 
article 2, chapter 18, Compiled Statutes. I know of no other 
method by which the county board may oust you from your 
office, in case you have requalified in compliance with section 
17,chapter 10,Compiled Statutes. 

Yours respectfully, BING our, 

January 28, 1903, Attorney Generat . 


County Survevor——QvALiFicaTions——Deputy. 


A county surveyor is not required to have the qualifications of a 
practical surveyor. 


A county surveyor does not vacate his office by leaving the per- 
formance of the duties thereof to his deputy. 


M. D. Carey, Esq., County Attorney of Seward County, 
Seward, Neb. 


Dear Srr: I have received from you the following inquiry: 


‘TY desire to get your opinion on the following question: ‘he 
surveyor of this county elected last fall has no knowledge of survey- 
ing. He has qualified and is going to depend on a deputy which 
he will appoint to perform the duties of the office. The surveyor 
himself, can. do nothing and he intends to do nothing whatever but 
turns the entire office over to the deputy. Can he legally do this?’’ 


I have been unable to find a statute which fixes the qualifi- 
cations of a county surveyor. He is not, therefore, required 
to have the qualifications of a practical surveyor. There is 
no law which vacates the office for the reasons stated in your 
letter. The county surveyor has undertaken to perform his 
official duties by a deputy. The officer was duly elected. He 
has also qualified and is the legal incumbent of the office. He 
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_has lawful authority to appoint a deputy. (Compiled Statutes 
ch. 24, sec. 1.) The deputy may act in the name of the prin- 
cipal and the officer is bound by the acts of his deputy. (Com- 
piled Statutes, ch. 24, sec. 2; Code,sec. 893; Nebraska Loan 
and Building Association v. Marshall, 51 Neb. 536; Brown- 
eld v. Fuller, 54 Neb. 587.) 

An officer by leaving the performance of his official duties 
to a deputy does not thereby forfeit his office. (People v. 
Green, 5 Daly (N. Y.) 262; Throop, Public Officers,sec. 422.) 

I am therefore of the opinion that the conduct described in 
your letter does not deprive the incumbent of his right to hold 
the office of county surveyor. 

Very respectfully, ¥F, N. Prout, 

January 28, 1903. Attorney General. 


Orricer’s CompENSATION—APPROPRIATION—EstTopPpEL—PUBLIC 


Pouicy. 


Where a statute creates an office and fixes the salary the legislature 
by amendment of the statute may increase or decrease the ofti- 
cer’s cOmpensation and the change may hecume effective before 
the end of the official term. ; 

A statute fixing the amount of an officer’s salary cannot be amended 
noi the legal compensation changed by inserting a different 
amount in an appropriation bill. 

An Officer by accepting a part only of his salary as fixed by statute 
is not thereby estopped from claiming the remainder. 

Publie policy forbids a candidate for office to promise his services 
for less compensation than tbat fixed by law. 

A contract. to hold office for less compensation than the salary 
tixed by law is not enforceable. 

A claim against the state for the difference between an officer's 
salary as fixed by law and aless amount appropriated by the 
legislature is valid. 


Hon. W. @. Sears, Chairman of Committee on Claims, 
House of Representatives, Lincoln, Neb. 
Dear Sr: I have the honor to acknowledge your commu- 
nication as follows. 
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‘'The Claims Committee of the Twenty-eighth session desire an 
answer to the following: 


‘Whether or not when a certain salary is fixed by law for a state 


officer and tue legislature makes an appropriation for a less amount 
for the ensuing biennium, and the officer continues to hold his posi- 


tion during the biennium, the state is legally bound ata subsequent 
session, and should it, by an appropriation, make up to the officer 
the difference between the appropriation for the salary and the 
statutory amount.’’ 


I take it for granted that your inquiry relates to a salary 
fixed by an act of the legislature and not to a salary fixed by 
the constitution. Where an office is created by statute and 
the salary is fixed by legislative enactment, the salary may be 
increased or diminished at the pleasure of the legislature, and 
the change in salary may become effective before the end of the 
official term. (Douglas County v. Timme,32 Neb., 272.) Where 
a salary fixed by statute is changed, however, the change should 
be made in the manner pointed out by the constitution. A 
statute creating an office and fixing a salary should be re- 
spected until it has been amended or repealed. A salary fixed 
by a valid act of the legislature is the lawful salary while the 
act remains in force. The manner of amending such an act is 
pointed out by the constitution. ‘No law shall be amended,” 
says the supreme law, ‘‘unless the new act contain the section 
or sections so amended and the section or sections so amended 
shall be repealed.’’ (Const. art. 3, sec. 11.) A statute fix- 
ing the salary of an officer cannot, therefore, be amended by 
inserting in an appropriation bill an item for a smaller salary 
than the one so fixed by the earlier enactment. The lawmak- 
ing body, like other departments of government, is bound by 
the constitution and existing enactments of the legislature. 


In a former opinion I had occasion to say: 


‘Aan officer by accepting a part only of his salary as fixed by stat- 
ute is not thereby estopped from claiming the remainder. 

“The action cf a county board in auditing claims filed by the 
county attorney for salary at a rate less than that allowed by statute 
dues not bar his right to full compensation.’’ (Biennial Report, 
p. (2). 
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When the salary of an officer is fixed by statute, the people 
have a right to the best services that can be procured for the 
compensation allowed. Public policy forbids an’applicant for 
an office to promise his services. for less compensation than 
that fixed by law. Candidates are not permitted to under-bid 
each other, and force upon the public the services of one who 
cannot obtain profitable employment in a private enterprise. 
A contract to hold office for less compensation than the lawful 
salary is a violation of public policy, and is not enforceable. 
These principles are enforced by the courts, and | know of no 
defense which could be interposed to defeat.in an action at 
law a recovery for the full amount of the salary of an officer 
who performed his duties according to law, where his compen- 
sation was fixed by statute. 

In Gallaher ». City of Lineoln, 63 Neb., 339, it was shown 
that the salary of the police matron was fixed by statute at 
$50 a month. Her salary, with her consent, was allowed by 
the city and drawn at the rate of $25 a month. She after- 
ward brought suit for $25 a month in addition to the amount 
received, and the supreme court directed judgment in her 
favor. In this case the rulings are as follows: 

‘fas between a citizen who has performed service as a public 
officer for a compensation fixed by law, and a state or country or 


a city which has received the benetit of the services so performed, 
no question of estoppel, as to compensation can arise. 


“A contract between an appointive officer of a city, and a city 
council, by which such appointive city officer agrees to perform 
the duties of his office for a sum less than that prescribed by-law 
is against public policy, and absolutely void.’’ 


In Texas the annual salary of the adjutant-general was fixed 
by statute at $3,000. The legislature appropriated $2,500 only. 
The officer was granted permission to sue the state and recov- 
ered judgment for the full amount allowed by statute. The 
rulings of the supreme court were as follows: 

‘*The appropriation of a less sum than is fixed by general taw 


as a salary of an officer does not operate as a repeal or amendment: 
of the act fixing the salary.’’ 
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‘*The act fixing the salary of the adjutant general at $3,000 per 
annum remained in force until reduced by the Revised Statues 
(art. 4667), notwithstanding appropriations for a less sum made by 
the legislature.’’ (State v. Steele, 57 Tex. 200.) 


For the reasons stated, 1 am of the opinion that the claim 
mentioned in your inquiry is a lega] claim against the state. 
Very respectfully, F. N. Provrt, 
January 28, 1903. Attorney General. 


Country ArrornEys—A prorintMENt—County Boarp—Rescinp- 
mnG OrpDER. 


In a county baving not more than three thousand inbabitants the 
county board bas power to appoint a county attorney for the 
term of two years. . 


Except in special instances prescribed by statute, a county board 
capnut review or set aside the orders of former county boards. 


A county boird bas no authority to set aside its order appointing a 
county attorney. 


The county board should either approve or reject an official bond 
duly presented by a county attorney who kas been regularly 
appointed. 


By refusing to pass on the sufficiency of a bond presented by the 
county attorney the county board canoot vacate his appoint- 
ment. 


James V. Hawkins, Esq., County Attorney of Logan County, 
Gandy, Neb. 


Dear Sir: I observe from your recent favor that the coun- 
ty board of Logan county, January 8, 1903, appointed yon to 
fill the office of county attorney for the ensuing two-year term; 
that the record of the appointment was signed and published; 
that you executed and filed your official bond January 10; and 
that the board failed to approve or reject your bond and that 
at a meeting January 20, the board attempted to rescind its 
former order, You ask for an opinion on the validity of the 
order purporting to vacate the appointment. 
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Under the proviso in section 15, chapter 7, Compiled Stat- 
utes, the county board in a county having not more than three 
thousand inhabitants has power to appoint a county attorney for 
the term of two years. The board has no power except that con- 
ferred by statute. The board is not authorized by any statute 
to set aside an order appointing a county attorney, and there- 
fore has no such authority. It is also the law in this state that 
one board cannot, without statutory power, review or set aside 
the orders,of former boards. (Stenberg v. State, 48 Neb. 
300.) It is true, however, that acounty board, upon notice to 
interested parties, may once reconsider and unexecuted order 
of the former board in allowing or disallowing a claim against 
the county. (Compiled Statutes, ch. 18, art. 1, see. 40; Dean 
a. Saunders County, 55 Neb., 759); but this power relates 
alone to claims against the county, and has no application 
to an order appointing a county attorney. 

The county board refused to pass on the sufliciency of your 
bond, but this was a neglect of duty which in no way affected 
the appointment. It was the duty of the board to either ap- 
prove or reject the bond. If the bond was sufficient, it was 
the duty of the board to approve it. If it was insufficient, it 
should have been rejected and a satisfactory bond given. 

Under the facts stated in your letter, ] am of the opinion 
that the order purporting to vacate the appointment was void. 

Very respectfully, F. N. Pour, 

January 29, 1903. Attorney General. 


Morte age—RELEASE—RAGISTRATION. 


A mortgage and a release are Separate instruments and the register 
must record them separately when requested to do so, though 
both instruments appear on a single sheet of paper. 

James L. Caldwell, Fsq., County Attorney of Lancaster 

County, Lincoln, Neb. 


Duar Sir; I have your favor stating that a number of loan 
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companies are doing business in this state upon a printed form 
of mortgage upon the back of which appears a blank release in- 
tended to be used only when the mortgage is paid; that some 
of the registers of deeds refuse to record such a mortgage un- 
less they are paid for recording both the mortgage and the 
blank release; and that when such release of a registered 
mortgage is finally executed, some of the registers refuse to 
record it without compensation for recopying the mortgage. 
In this connection you inquire whether the registers may treat 
the mortgage and the executed or the unexecuted release as 
one instrument and collect fees for both when either is pre- 
sented for registration. 

In reply to your inquiry, my opinion is as follows: 

A mortgage and a release of mortgage are separate instru- 
ments and the register of deeds must record them separately 
when requested todoso. The fact that the release appears on 
the back of the mortgage does not make the two instruments 
one or change the duty of the register to record one instrument 
without recording the other. A blank form of release on the 
back of a mortgage is no part of the mortgage, and _ the regis- 
ter’s duty to record the mortgage does aot require him also to 
record an unexecuted blank release. After such a release has 
been executed, a party to a mortgage is not obliged, as a con- 
dition of having the release filed, to pay the register for re- 

ording the mortgage a second time. 
Very respectfully, : F. N. Provrt, 

January 30, 1908. Attorney General. 


County—J UDGMENTS—P AYMENTS. 


The lien of a judgment will expire in five years unless an execution 
is issued thereon or a revivor obtained in the meantime. 


The Japse of five years from the entry of a judgment raises the 
presumption of payment, where there has been no effort made 
to revive or coliect it 


Taxes which have been levied aod collected to pay judgments 
against a county should Le applied on the existing jucogment 
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jiens in the order of their priority, beginning with the first. 


ND. Burch, hsq., County Attorney of Boyd County, Lynch, 
Neb. 


Dear Sir: I have received your letter stating: 


‘*Boyd county has a number cf judgments against it. Last year 
the county board was able for the first time in the history of the © 
county to make a judgment levy. Somecf the judgments are nice 
or ten years old and some quite recently obtained. No executions 
have been issued on any. Are the judgments ubtained more than 
five years ago dormant, and will the parties holding the judgments 
be obliged to move to revive in the district court? Ifso in what 
order should they be paid,—in the order in which they are revived? 
Snould the live judgments be paid befur2 the revived, or would 
they after revival date from the time they were obtained? ‘he 
levy is not sufficient to pay all.’’ 


The lien of ajudgment will expire in five years unless an 
execution is issued thereon or a revivor obtained in the mean- 
time. (Code of Civil Procedure, sec. 482.) The lapse of five 
years raises the presumption of payment. (Wright v. Sweet, 
10 Neb, 192.) The judgments rendered more than five years 
ago are therefore dormant, and procecdings to revive judg- 
ments which were rendered by the district court can only be 
maintained in that court. The new lien, in case the judgment 
is revived, dates from the order of revivor. I am of the opin- 
ion that the taxes levied and collected to pay judgments 
should be applied first on the oldest existing lien and that the 
judgment liens should be paid by the county’ in the order of 
their priority. 

Very respectfully, F. N. Prout, 

February 4, 1903, Atiorney General. 


Construction oF SrarurE—Punctuatron—CoroneR—F Erg. | 


In construing a statute the punctuation may be disregarded. 


A caroner is entitled to mileage in addition to the $10 fee fur view , 
ing a dead body. 
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Sohn Et Esy., County Attorney of Saunders Coun- 
, Wahoo, Neb. 


pak Sm: I have received your favor inquiring whether in 
the opinion of this department ‘‘a coroner is entitled to mile- 
age to and from the place where he views a dead body and 
holds an inquest.” : 


The coroner’s fees are fixed by statute as follows: 


“For viewing a dead body, ten dollars. Summoning and qualify- 
ing an inquest, fifty cents. Drawicg and returning inquisition, for 
each ten words, one cent. For physician making post mortem ex- 
amination of dead body, not less than ten dollars each, and in case 
requiring careful and difficult dissection, or an analysis of poisons, 
not to exceed in any case fifty dollars, to be paid out of any xoods, 
chattels, lands, and tenements of the slayer (in case vf murder or 
manslaughter), if he hath any; otherwise by the county, with 
mileage or distance actually traveled to and from the place of view- 
ing the dead body. For all other services rendered, the same fees 
as are ullowed the sheriff, and mileage.’’ (Compiled Statutes, ch. 
28, sec. 7.) 


If the words, ‘to be paid out of any goods, chattels, lands, 
and tenements of the slayer(in case of murder or manslaughter) 
if he hath any, otherwise by the county, with mileage or dis- 
tance actually traveled to and from the place of viewing the 
dead body,’’ applies to the fees of the coroner as well as 
to the compensation of the physician, there is no doubt of the 
coroner’s right to mileage. The punctuation in the statute as 
quoted is the work of a clerk or of the compiler and editor, 
and may be disregarded in construing the statute. (Hamilton 
z. Steamboat, 16 O. St. 432.) The fact that the phrases 
last quoted are connected by a comma to the sentence fixing 
the compensation of the physician, does not necessarily make 
them qualify that sentence to the exelusion of the preceding 
sentences relating to the services of the coroner. The statute 
was in force in 1866. In the Revised Statutes of 1866, the 
provision beginning with the words ‘to be’? and authorizing 
payment out.of the slayer’s goods or by the county, is a. sep- 
arate paragraph of the section quoted. Inthe form in which 
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it thus appeared in the Revised Statutes of 1866, it clearly ap- 
plied to the fees of the coroner as well as to the compensation 
of the physician, and I am convinced that this is the correct 
interpretation of the statute as it now exists,—that is, the cor- 
oner’s fees and the physician’s compensation are payable 
‘with mileage or distance actually traneled to and from the 
place of viewing the dead body.’ The word ‘‘viewing’’ us used 
in the statute means inspection and investigation, and an in- 
quiry by the coroner and ajury. (Lancaster County v. Holy- 
OC, 37 Neb. 328.) 

I am of the opinion that the coroner, in addition to the $1\). 
fee for viewing a dead body, is entitled to mileage. 

Very respectfully, F. N. Prout, 
February 5, 1903. Attorney General. 


CoMPENSATION OF OFFICER—F EES oF County TREASURER. 


Services of an officer are gratuitous unless compensation is allowed 
by statute. 


The county treasurer cannot legally charge fees for collecting labor 
taxes which have been paid in labor. 


N. P. McDonald, Esq., County Attorney of Buffalo County, 
Kearney, Neb. , 
Dear Sir: I have your letter requesting the opinion of this 
department on the following question: 


“*Must a county treasurer charge fees for the collection of labor 
tax when the tax is satisfied by a proper road overseer’s receipt for 
labor performed?’ 


The county treasurer, like all other officers, is not permitted 
to charge and collect fees except as authorized by statute. His 
fees are fixed by section 20, chapter 28, Compiled Stat- 
utes of 1901. By this section he is authorized to retain as fees 
a certain percentage ‘‘on al] moneys collected by him.’? He 
is, therefore, without authority to charge a collection fee on a 
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labor tax paid in labor and not in money, as.provided in sec- 
tion 78, article 1, chapter 77, and sections 78 and 79 of chap- 
ter 78, Compiled Statutes for 1901. The words, ‘‘on all mon- 
eys collected by him,*’ as used in section 20 of chapter 28, 
have been construed by the supreme court to refer solely to 
such taxes as the treasurer has collected from the tax payers. 
(Stoner ». Keith County, 48 Nebo 279; Taylor vr. Kearney 
County, 35 Neb. 351.) 

I thereture conclude that the county treasurer is not entitled 
to charge fees for the collection of a labor tax which has been 
paid in labor and not in money. 

Very respectfully, F, N. Prov, 

February 7, 1903. Attorney General. 


Country Boarp—QvarantTINE—ExprnsEs—— VILLAGES. 


The jurisdiction of the county board to enforce quarantine extends 
only to the unincorporated territory of the county. 


The county is not accountable for expenses or liabilities incurred 
by a village in enforcing quarantine. 


Where public necessity requires the county board to isolate a sma!) 
vox patient and detain him ina county hospital, the county is 
liahle for the expeoses incurred 1m providing him with food and 
care. 


Charles F. Stroman, Esy., County Attorney of York: County, 
York, Neb. 


Dwar Six: I have your favor making the following in- 
quiries: 


“J. Has the board of health of York county any jurisdiction over 
these afflicted with smallpox in the incorporated village of McCool, 
in York evunty other than the power to quarantine against said 
village? Hus not the board of health of said village exclusive juris- 
diction therein? 


2. Ip case of quarantine at their homes, in the village of Mc- 
Geol, of parties afficted with or exposed ta smallrox, as between 
York county aod the village of McCool, which is liable for atten- 
danee by phesicians, and.for necessaries of life during quarantine, 
a clothing destroyed and fumig ition thereaiter? 


18 REPORT OF THE ATTORNEY GENERAL 


‘3. In the event of quarantine,at their own homes,in unincorpwr- 
ated territory outside of the village of McCool, of parties who are 
financially able to pay their bills,—say of persons who are not execu- 
tion prouf,—is the county of York liable for physicians’services, and 
for necessaries furnished during said sickness, and costs vf fumiga- 
tion and of destroyed clothing? 


‘4. Ts not any quarantined person afflicted with the smallpox, 
whether or not he be financially responsible, primarily liable for 
physicians’ services, and for necessaries of life used by 4im during 
the period of such quarantinoe?’’ 


1. Jn answer to your first question, permit me to call your 
attention to the statutory provisions conferring upon the coun- 
ty board its power in regard to public health. The provisions 
are as follows. 


‘That the county boards of the several counties shall have the 
power to make and enforce regulations to prevent the introduction 
and spread of contagious, infectious or malignant diseases into 
the unincorporated territory of the county, and to make and en- 
force quarantine rules for that purpose, and establish a noard of 
health.*’ (Compiled Statutes, ch. 55, art. 7, sec. 5.) 


You/will observe that the jurisdiction of the county board 
under this statute extends only to the wa¢ncorporated territory 
of the county. It follows, therefore, that in matters relating 
solely to the enforcement of quarantine, the county board has 
no jurisdiction within the corporate limits of McCool. It also 
follows that the village authorities, as against the county 
board, have exclusive jurisdiction of quarantine within the 
village limits. 

2. Answering the second question, I am of the opinion 
that, as between the county and the village, the county is not 
accountable for expenses or liabilities incurred by the village 
solely in the exercise of the police power under which quaran- 
tine is enforced and the public health protected, but this con. 
clusion has no application to any liability which might grow ont 
of the county’s duty to take care of the poor. The liability of 
counties and municipalities for expenses incurred by boards of 
health has been discussed to some extent in former opinions: 
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of the department. (Report for 1901, 1902, pp. 261, 266.) 
3. In reply to your third question, I have already express- 
ed myself on that subject as follows: 


‘“*The county is liable for expenses incurred in treating and caring 
for a smallpox patient during the time he is involuntarily isolated 
ficm others and detained in a hospital which is under the control, 
management and care of the county buard. 


‘The rule is different, however, where one is quarantined in his 
own house, is attended by physicians and nurses employed by him- 
self, and is supplied with the necessaries of life according to bis own 
ordering. In such case the ceunoty is not liable for the expenses of 
caring for or maintaining the person thous quarantined.’’ 


3efore giving my views on the county’s liability for the 
value of infected clothing destroyed, I prefer to havea full 
statement of the facts and circumstances under which the 
property is to be destroyed. - 

4. The language already qnoted fromthe former opinion 
will perhaps be a sufficient answer to your fourth inquiry. 

Very respectfully, PioNe-Prout, 
Febrnary 7, 1903. Attorney General. 


County Boarp—CHaiRMAN—SiIGNING WARRANTS. 
In absence of the chairmau of the county board another member 
may be selected to act as temporary chairman. 


A temporary chairman of the county board may sign county war- 
rants. 


"The chairman of the county board cannut delegate t  ancther 
power to sign county warrants. 


John HH. Linderman, Esq. s County Attorney of Daarson 
County, Lexington, Neb. 


Dear Str: I have your favor of the 6th instant, stating 
that the chairman of your county board is sick with smallpox, 
and that there are a large number of unsigned warrants which 
it is desired to have signed immediately. You ask if there is 
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authority for any person other than the chairman of the board 
to sign these warrants. 

In reply I be& to say that the statute provides that county 
warrants shall be signed by the chairman of the board. In 
the event, however, of the absence or illness of the chairman 
of the board, the county board may select one of their number 
to act as chairman pro tem. and this person, during the ab- 
sence or disqualification of the chairman, will have authority 
to do any act which the chairman himself might do, including 
the signing of warrants. In my judgment, the chairman of 
the board would have no right to delegate this authority to 
another. 


Very respectfully, F. N. Prout, 
February 9, 1903. Attorney General. 


Scuoot Disrriers—TransFrer or Purrns—Taxes. 


Taxes assessed against land occupied by a renter whose children 
were translerred to an adjuining district for school purposes 
must be transferred from the district where they were levied 
to the district to which the pupils were transferred. 


The duty of a county clerk to transfer school taxes from one schoci 
district to another muy be enforced by mandamus. 


Hon. William BK. Fowler, State Superintendent of Public 
Instruction, Lincoln, Neb. 


Dear Str: [beg leave to acknowledge receipt of your 
favor of recent date, making the following inquiries: 


*sT desire your opinion as to whether or not taxes on the real estate 
on which a renter resi’es are transferred under section 4a, sub- 
division 5, chapter 79, Compiled Statutes, to another school dis- 
trict to which the renver’s children have been transferred for schoul 
purposes? 

‘lt ic is the intent of the law that such taxes should be transfer- 
red, what shold be ths method of asrice*utt “hen the county at- 
torney advises the county clerk not to transfer such taxes?’’ 
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In reply I beg to say, that prior. to 1901 the statute cited 
made provision for transferring pupils from the district where 
they resided with their parents or guardians to a more con- 
venient school in an adjoining district. The statute also re- 
quired the county clerk, in case of such transfer, to transfer to 
the adjoining district, taxes of the parents and guardians of 
the pupils so transferred. This statute as then existing was 

-the only authority for transferring taxes from one district to 
another, and no taxes except those described in the law could 
be so transferred. The only taxes mentioned in the section as 
existing prior to 1901 were taxes of the parents or guardians 
‘These taxes did nut include the taxes on the land occupied 
by them as tenants; but in 1901, the statute cited was amend- 
ed so as to require not only the tures of the parents or quar- 
didans, but alsa the tares on the leased land occupied by them ta 
de transferred to the «adjoining district. The statute as 
amended in 1901, contains the following provisions: . 


‘*The county superintendent shall notify the clerk of the said 
transfer, and the said county clerk shall be empowered, and it is 
hereby made his duty, to place the school taxes, except for the pay- 
ment of existing bonds or interest on the same, of the said parents 
or guardiaos and of the real estate on which they reside, not_ ex- 
ceeding a quarter section of land, for the year next ensuing, io 
said adjoiniog district instead of in the district of their residence, 
jasing such schoo] taxation upon the levy for schoo! purposes in 
“s:id adjoining district, and the assessed valuation of the property 
of such parents or guardians and said real estate as determined by 
the proper officers, and the said faxes shal) be collected as provided 
by the law for otber taxes.’’ (Session Laws 1901, pp. 434-43 .} 


I am therefore of the opinion that, under the statute, as it 
now exists, the taxes assessed against land occupied by a rent- 
er whose children or wards have been transferred to an ad- 
joining district for school purposes, must be transferred from 
the district where they were levied to the district to which the 
pupils have been transferred. 


The duty of transferring the taxes is by the statute imposed 
apon the county clerk. 1 cannot assume that a county attor- 
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ney will advise the county clerk to disregard so plain a duty 

imposed by statute; but in the improbable event of his doing 

so, the county clerk may be required by mandamus to make 
the proper transfer. 

. Very respectfully, F, N. Prout, 

February 11, 1903. Attorney General. 


Wor Bounry—Srate—Counry. 


In acounty in which a bounty on wolf scalps was voted uncer 
the act of 1879, a claimant may receive a bounty from the state 
in addition to that paid oy the county, and the county is nut 
entitled to reimbursement from the state. : 


Sohn H. Bower, Esq, County Attorney of Neith County, 
Ogalalla, Neh. 


Dear Sir: [ am in receipt of your favor of the 7th in- 
stant, stating that at the last election your county voted to 
pay a bounty on coyote scalps; and you now wish the opinion 
of this department as to whether this bounty is in addition to 
to the state bounty or in lieu thereof, and whether the county 
clerk should issue to a man one voucher for state bounty, and 
another for county bounty, or if'he should compel the man te 
choose which he will take; and also whether the county, after 
paying these bounties has any way of seeking reimburse-, 
ment from the state for the sum so paid. 

In reply I beg to say that section 24, article 1, chapter 4, 
Compiled Statutes, provides fora bounty upon certain wild 
animals killed within the state, providing that the person kill- 
ing such animal shall present the scalp thereof to the 
county clerk, who shall issue a certificate to such person 
showing the number and kind of animals killed. This ecer- 
tificate shall be filed with the auditor of publie accounts, and 
the amount of the warrant shall be paid out of the state treas- 
ury, when there are funds appropriated for that purpose. 
This is an independent act, passed in L877. In 1879, the 
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legislature passed an act providing that where a majority of 
the electors of a county, voting at.an election to be held for 
that purpose, shall vote to’ grant bounties for the killing of 
wild animals, it shall be the duty of the county clerk to issue 
certificates to persons presenting scalps of animals mentioned 
in such act, upon their making proper proof that such animals 
were killed in said county, such certificate shall be presented 
to the county treasurer, who is required to pay the holder of 
such certificate the amount named therein, out of the county 
general fund. These two acts are entirely independent, one 
from the other; and, in a county which’ has decided by its elee- 
tors to grant a bounty for the killing of such wild animals, | 
am of the opinion that it is the'duty of the county clerk to issue 
a certificate under the provisions of each of these acts—one to 
the state auditor and one to the county treasurer. The county 
will have no recourse upon the state for reimbursement on 
aceount of bounties paid by the county itself. 
Very respectfully, F..N..Provr, 
February 14, 1903. Attorney General. . 


Scnoot Lanps—Least—AssiGNMENt—ForFEIrTurRE. 


An'assiynee whose assignment of a school-land leass has not been 
filed in the office of the commissioner of public lands and 
buildings is not entitled tu redeem the leases from forfeiture fur 
non-payment of rental. 


Where a lease of school lands has been forf2ited for non-payment of 
reotal, the lands may be again leased to the only competent bid- 
der, without first having been offered at public auction. 


Hlon. George D. Follner, Commeéssioner of Public Lunds and 
Buildings, Lincoln, Neb, 


Dear Sir: I beg to acknowledge the receipt of your letter, 
stating that John H. Storjohann, March 27, 1896, leased from 
the state a portion of the school land in Knox county; that 
the lease was forfeited November 11, 1902, for non-payment 
of interest which became delinquent July 1, 1901; that A. K. 


24 REPORT OF THE ATTORNEY GENERAL 


Aaberg, claiming under the lease, paid. to the county treasurer 
of Knox county 866.54 as delinquent interest or rental from 
July 1, 1901, to July 1, 1903; that Aaberg asks to be rein- 
stated under Storjohann’s lease; and that there is no record 
in your office of an assignment of the lease to Aaberg. You 
also state that the land in question has not yet been released; 
but that after Storjohann’s lease had been forfeited in compli- 
ance with law, you received, January 28, 1903, from the 
county treasurer of Knox county, an application by C. N. 
Crandall for a lease of this land at the regular appraised value 
and a receipt for $58.80, to pay rental for a period of six 
months; that Crandall has offered an increased rental and de- 
mands a lease, as being the best bidder since Storjohann’s 
lease was forfeited; and that the amount of unleased school 
land in Knox county is so small that. no auction for the leas- 
ing thereof will be held during this year. 

You have requested an opinion upon the following ques- 
tions: 

‘1, Is Aaberg entitled to redeem the forfeited lease issued to 
Storjohann. 


**2. In case the state may lawfully refuse to allow Aaberg to re- 
deem Storjobann’s lease, has the commissioner of public lands aod 
buildings authority to leise the land to Crandall?’’ 


1. The right of a lessee to redeem a forfeited lease is con- 
ferred by the following provision of section 17, chapter 80, 
Compiled Statutes: _ 

**Phe owner of any contract of sale or lease so forfeited may re- 
deem the same by payin I! delinquencies and costs «f serving 
notices aud advertising at any time before such land is sold or 
leased.’: 

Where an assigree insists on the right under this statute to 
redeem a forfeited lease, he must be the owner thereof by a 
valid assignment, Section 18, chapter 80, Compiled Statutes, 
declares: 


‘No assignment of a schocl-land lease or sale contract shall be 
valid until recorded io the oftice of the commissiuner of public lands 
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and buildings and shall not be eligible to such record if there are 
any payments of interest or rental due at the time said assignment 
is offered for record,’’ 


Under this statute Aaberg is not entitled to redeem the for- 
feited lease, his assignment never having been recorded in 
your office. In Langan v. Binfield, 49 Neb. 860, the supreme 
court said: 

‘*Assignments of school Jand leases are not probibited, but in 
order to render them effective as against the state, the state must 
be informed of the assignments and the information must be con- 
veyed by entering the assignments of record in the office of the 
commissioner. Otherwise the assigoament is not valid,—that is, 
it is void, or at least voidable at the option of the state. If we 
hela that the assigoee under an unrecorded assignment may in any 
manner enforce his claim against the state, ther we should be hold- 
ing that the assigomeut is valid, directly contrary to the language 
of the statute.’’ 


In the syllabus of the case cited the following rule was an- 
nounced: : 


‘‘An assignee whose assignment bas not been so entered of record 
is not entitled to rédeem from a forfeiture of the lease.’’ 


Tt is clear to my mind that you cannot recognize Aaberg as 
the assignee and owner of the lease without violating the 
statute. In ‘answer to your first question I am therefore of 
the opinion, under the facts stated, that Aaberg is not entitled 
to redeem the forfeited lease issued to Storjohann. 

2. Have you authority to lease the land to Crandall 
Storjohann’s lease was forfeited, and no one with authority to 
redeem has offered to do so. Under sections 15 and 17, chap- 
ter 80, Compiled Statutes, the land is subject to lease. Ac- 
cording to the information furnished to me from your office, 
there will be no auction of Knox county school land during 
this year. Crandall has complied with all requirements of 
statute, has offered as yearly rental six per cent. of the ap- 
praised value of the land, and has no competent competitor. 
Tam of the opinion that you have authority, without further 
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delay, to lease the land in question to Crandall upon the terms 
offered by him, if it would be to the best interests of the state 
to do so. 
Very respectfully, F.N. Prouv, 
February 16, 1903. Attorney General, 


Scnoot Lanps—ConveyaANcE—StaTeE OFFICERS. 


The commissioner of public lands and buildings should not review 
or overrule official acts of his predecessors. 


Where the proper state officers sold sehool land and deeded it ts 
the purchaser, their successors in office should not attempt to 
cancel the deed nor tc issue a new one to another persun. 


Hon. George D. Follier, Commissioner of Public Lands and 
Buildings, Lincoln, Neb. 


Drax Sim; I have received -your letter of February 18, in- 
forming me that Gerd Monnich purchased from the state, July 
21, 1869, a portion of the state school land in Dodge county; 
that the deed was executed December 20, 1879,,0on behalf of 
the state by Albinus Nance, governor, 8. J. Alexander, secre- 
tary of state, and F. M. Davis, commissioner of public lands 
and buildings, Gerd Monnich being named as grantee; that 
the heirs of grantee now assert he departed this life before the 
deed was executed and make demand upon you for a new deed 
naming his heirs as grantees. You ask for an opinion as to 
your duty. in the premises. 

The duty of executing a deed upon payment of the purchase 
money December 20, 1879, devolved upon the officers who 
were then representing the state. Those. officers, with full 
responsibility for their official acts, issued the deed in contro- 
versy and in the exercise of lawful powers attempted to couvey 
to the purchaser the title of the state. They made a record of 
their proceedings and the record shows that they executed a 
deed to the purchaser. You are the custodian of that record 
and are bound by it rather than by statements that there was 
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no grantee at the time the deed was executed. The duties of 
your office do not require you to ascertain that official acts of a 
predecessor,—acts that have been unimpeached for more than 
twenty years,—are void and to take upon yourself the duty of 
correcting supposed errors in the public records of which you 
are the custodian, Ina former opinion I had occasion to ad- 
vise you as follows: 


“While a mistake was sindoubtedly made in tue grantee of the 
deed already issued, yet it having been issued and delivered, and 
the grantee having departed this life, rights of other parties may 
have intervened. Your office has no power to sit asa reviewing 
board upon the acts of your predecessors or others. That power 
is reserved to the courts.”’ (Biennial Report 1901-1902 p. 94.) 


Tam therefore of the opinion that you have no power to 
change the records made by your predecessors in office or to 
execute a deed to land which, as shown by your records, has 
already been transferred. 

Very respectfully, F. N. Provr, 

February 21, 1903. Attorney Generel. 


-Ovricers CoMPENSATION—APPROPRIATION-—STATUTE. 


A statute tixing the amount of an officei’s salary cannot be amended 
nut the Jegal compensation changed by inserting a different 
amount in an appropriation bill. 

Where the amount of a salary is fixed bv statute, a legal change in 
the officer’s compensation can only be made by amending the 
Statute. 


lon. CO. B. Anderson, Chatrnan of the Cominsttee oF inane, 
Ways wud Means, State Senate, Lincoln, Neb. 


Dear Sir: I beg to acknowledge receipt of your communi- 
cation of this date, as follows: 


‘‘It is the desire of the finance, ways and mears committee to 
know what your opinion is relative to the salary of an officer, where 
it is fixed, as it is 1n some cases, by statute. Have we any right 
to exceed the provisions of the statute in voting or recommending 
an amount in excess of the law?” 
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_ In reply I beg to say that this department had occasion re- 
cently to render an opinion upon this subject to Hon. W. G. 
Sears, chairman of the committee on claims of the house of 
representatives, a copy of which I herewith enclose, and 
which, I think, will fully answer the question contained in 
your communication; the only difference being as to the right 
of the legislature to appropriate less than the salary fixed by 
the statute, as stated in his communication, and the right to 
award more, as embodied in your question. The legislature 
is as much bound by the statutory law as any other depart- 
ment of government. When a salary is fixed by statute, such 
salary can neither be raised nor lowered, except in the manner 
prescribed. in the constitution,that is, by amendment of 
the law itself. 

You are advised, therefore, that in the opinion of this de- 
partment your committee has no right to exceed the provisions 
of the statute in voting or recommending an amount of salary 
in excess of the law. 

Very respectfully, F.N. Pour, 

February 26, 1903. é Attorney General, 


SENATE—-PARLIAMENTARY LAw—ReEports oF COMMITTEES. 


Legislative usaye requires committees of the senate, in making 
reports, to designate bil's by titles and numbers, but failure to 
do so will not invalidate legislation. 


To the Senate of the State of Nebraska. 


GentLemMEN:: I have the honor to acknowledge, throug: 
your secretary, receipt of the following commuuication: 


‘The attorney general is requested to furnish the senate with an 
opinion as to whether it is necessary or desirable that the full and 
correct title of a bill be used by the standing committees in making 
reports upon bills to the senate.’’ 


An examination of the senate journals will show that stand- 
ing committees, in reporting their action on bills, have long 
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followed the usage of designating the bill by its full title in, 
addition to its number. This usage is in harmony with the 
spirit of the constitution. The title discloses the subject of 
legislation, and a committee, by making use of the full title, 
indicates to the senate the nature of the bill. This practice is 
also consistent with the orderly procedure required in legisla- 
tive bodies, and I think it is desirable as a rule of legislative 
procedure. : 

Tam of the opinion, however, that a standing committee's 
failure, in reporting its action on a bill, to give the full title 
would not of itself invalidate an act of the legislature. 

Constitutional limitations are imposed upon the legislature 
The constitution recognizes no standing committee of either 
house. The power to make laws is committed to the legisla- 
ture. Where the lawmakers, therefore, do not violate any 
provision of the constitution, a committee, by the mere form 
of a report, cannot defeat an enactment. <A standing com- 
mittee is a creation of the senate, and may be dismissed or re- 
moved at any time. The recommendation of a committee mat 
be approved or rejected at the will of the senate. A commit 
tee’s action has no effect on legislation until it has been 
adopted by the lawmaking body. Legislation is tested by 
what the legislature has done, and when it has complied with 
all the requirements of the constitution, its enactments are not 
affected by the form of a committee’s report. 

Committees are controlled by the usages, rules and orders 
of the senate and are answerable to the body which created 
them. The senate adopts its own rules and controls its ow 
procedure. The only limitations imposed upon the legislature 
are imposed by the constitution. That instrument does not 
require a standing committee, in making a report on a bill, to 
give the full title, and a failure to do so is not of itself a valid 
objection to the validity of an enactment. The rule of the 
courts is that the action of a committee is a part of the legisla- 
tive proceedings into which neither the executive nor judicial 
department of government will inquire, unless the legislature 
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itself has violated some provision of the constitution. In 
State ». Moore, 37 Neb: 18, the supreme court of this state’ 


said: 
! 


‘Where a bill has been attested by the signature of the presiding 
officers of both branches of: the legislature, and signed by the, 
governor, it will not be declared invalid because of irregularities io 
the proceedings of the legislature, where no express provision of 
the constitution has been violated. ’* 


In St. Louis & 8S. FR. Co. v. Gill, 54 Ark. 105, the fol- 
lowing language was used: 


, ‘The joint rules of the general assembly were creatures of its 

own, to be maintained and enfcreed, rescinded, susnended, or 
amended, as it might deem proper. Their observance ‘was a matter 
entirely subject to legislative contro! and discretion, not subject 
to be reviewed by the courts.” 


The same rule was announced by the supremecourt of Wis- 
consin in- MeDonald v. State, 80 Wis. 407. 

* As already stated, I am of the opinion that the form of the 
réport of a standing committee of the senate will not invali- 
date a legislative enactment. 

Very respectfully, F. N. Prout, 
February 28, 1903. Attorney General. 


StarurEes—SisrEects—ReErEaAL—NEwsparers—Tax-Lisis. 
A statute on one subject cannot be repealed by a statute on a differ- 
ent subject. 


The act of 1895 defining a legal newspaper was not repealed by the act 
of 1897 relating tu state stationery, supplies and printing. 


Neither the county board nor the county treasurer has authority 
to enter into a cortract to publish the delinquent tax-list. in a 
newspaper which fails to meet the requirements of statute. 


The county is not liable for the fees for publishing the delinquent: 
tax list in a newspaper which does not meet the requirements 
of statute. 
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ALS. Moon, Exq.. County Attorney af Loup County, Taylor, 
Nebraska. 


Dear Sir: I haye received your recent letter, part of which 
is as follows: 


‘At the time the delinquent tax-list was published in 1902 in 
this county, there were then being published in the county two 
newspapers, one of which had been published here many years 
witb a guaranteed circulation exceeding 200, and one which had 
teen published Jess than 52 weeks, witha circulation less than 
200. The county treasurer published the delinquent tax-list in the 
jatter paper. Could the treasurer, under such a publication, make 
legal! sale of Jand for delinquent taxes? Would notices publisbed in 
such a paper be valid, and if not valid, would the county'b2 liable 
to such publisher for such publication? 


A statute passed in 1895 contains these provisions: 


“Section 1. That no newspaper shall be considered a legal news-- 
payer for the publication of legal and other official notices unless 
the same shall bave a bona fide circulation of at least 200 copies 
weekly, and shall have been published within the county for 52 
successive weeks prior to the publication of such notices, and be 
printed either in whole or in part ip an office maintained at the 
place of publication. 


‘‘Section 2. That all legal and other offisial notices shall be 
published in a legal rmewspaper-as defined in section one ot this act, 
aod tbat the affidavit of publication shall state trat said news- 
paper is a legal newspaper, which affidavit sball be prima facie 
evidence of that fact.'’ (Session Laws, 1895, ch. 49, p. 199.) 


The title of the act containing these provisions is as follows: 


‘*An act defining a legal newspaper for the publication of legal 
aod other official notices in the state of Nebraska.” 


In 1897 the legislature attempted to repeal this act but I 
think the attempt was unsuccessful and that the statute is still 
in force. The provision for the repeal of the act defining a 
legal newspaper was inserted in an act ‘‘to provide for furnish- 
ing state stationery, supplies, and printing.”’ (Session Laws, 
1897, p. 273.) The subject of the act which the legislature 
sought to repeal had no connection with the subject of the en- 
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actment containing the repealing clause. By the new lawen- 
acted it was intended ‘to provide for furnishing state station- 
ery, supplies and printing.”’ This new law contained a clause 
purporting to repeal the‘‘act defining a legal newspaper for the 
publication of legal and other official notices.”’ In other 
words, the legislature passed an act ‘‘to provide for furnishing 
state stationery, supplies, and printing,’’ and in that act at- 
tempted to repeal the ‘‘act defining a legal newspaper for the 
publication of legal and other official notices.’’ It requires no 
argument to show that in legislation the subject of furnishing 
state printing is different from the subject of prescribing the 
kind of a newspaper in which legal notices shall be published. 
A bill cannot contain two subjects (Constitution, art. 3, sec- 
tion 11), and a statute on one subject cannot be repealed by 
an act relating to a different subject. (Stute vr. Lancaster 
County, 1T Neb. 85.) 

I am of the opinion that the act of 1895, defining a legal 
newspaper, has not been repealed and that it is still im force. 

Under provisions quoted from the statute of 1895, legal 
publication of the delinquent tax-list could. only be made in a 
newspaper which.had been published in the county for 52 suc- 
cessive weeks and which had a bona fide circulation of at least 
200 copies. Legal publication could only be made in a news- 
paper which fulfilled the requirements of the statute. Neither 
the treasurer nor the county board had power to make a con- 
tract for publication in a newspaper which did not meet the 
requirements of the law. The contract for publication in vio- 
lation of the statute was void. The tax-list was not published 
in a legal newspaper and the county is not liable to the pub- 
tisher thereof for the cost of the illegal publication. 

Very respectfully, F. N. Prout, 
March 4, 1903. Attorney General. 
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Scroor Lanps—Ccram AGarnst STATE. 


A claiin by a lessee of the state for the necessary expenses of a snit 
to regover possession of school lands leased to him is a valid 
claim against the state. 


TTIon, W. GC. Sears, Chairman of Claims Cominittee, House of 
Representatives, Lincoln, Neb. 


Dear Sir: I have your request for the opinion of this de- 
partment on the legality of the claim of Jacob Cohn for 
$101.02. From an examina ion of the claim and the evidence 
offered in support thereof, it is clear that the claimant was re 
quired to expend this amount of money in order to protect his 
interests and his right to occupy certain school land leased to 
him by the state. When the state leased the land to Mr. 
Cohn, it was its duty to put him in possession thereof. This 
it failed to do; and by a proceeding in court it was necessary 
for him to assert and maintain his rights inthe premises. The 
money having been expended by him for this purpose is, in 
my jadgment, a legal claim against the state. 

J herewith return the claim together with the evidence. 


Very respectfully, F. N. Provt, 
March 4, 1903. Attorney General. 


Escuratep Lanps—Craims Acainst State—-T REA TIES--- ALIENS 


A claim of non-resident aliens for the value of lands escheated to 
the state is not valid, where the report of the appraisers is 
unauthenticated. 

Treatics made under authority of the United States are part of the 
supreme law of the land, and courts must take judicial notice 
thereof. : 

The statute prohibiting non-resident aliens from acquiring title 
to realty Cannot be enforced to the extent of depriving as 
ahen cf treaty rights. ; ; : 
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Tlon. W. G. Sears, Chairman of Committee on Claims, House 


of Representatives, Lincoln, Neb. 


Dear Sir: I am in receipt by reference from your commit- 
tee of claim, voucher No, 55846, filed by Albert Goedde and 
Maria Hilden, non-resident heirs of Herman Goedde, deceased, 
for $8,0Q0, with amended voucher of same number for $11,- 
500, reciting: ‘for the appraised value of the land of Herman 
Goedde taken by the state of Nebraska in a proceeding of 
escheat, fully described in claim No, 55846, and now duly ap- 
praised, a copy of which appraisal is attached hereto. This is 
filed simply as an amendment and supplement to the proof on 
said original claim No. 55846.’ Your committee desire the 
opinion of this department as to whether or not said claim is a 
valid claim against the state of Nebraska. 


From the papers which accompany this claim it appears that 
Herman Goedde died seized of a section of land in Sioux 
county, Nebraska, leaving ‘as his only heirs at law the claim- 
ants berein, who are non-resident aliens, being citizens and 
residents of the German Empire. What part is not shown. 
Information was filed in the district court of Sioux county by 
the county attorney, February 28, 1900, under the provisions 
of sections 70-73, chapter 73, Compiled Statutes, restricting 
non-resident aliens in their right to acquire and hold real es- 
tate. Notice of the pendency of the proceedings seems to 
have been made in, complianee with the statute, by publica- 
tion, An answer admitting the allegations of the information 
was filed by Allen G. Fisher, as attorney for said heirs, who 
alleges, “That the true value of said land has been appraised 
pursuant to section 71, chapter 73, Compiled Statutes of 1899, 
at the sum of $8,000.’ This answer was verified by said at- 
torney for his clients April 16, 1900. On the same day a de- 
cree of the district court was entered declaring a forfeiture of 
the land, escheating it to the state of Nebraska, and directing 
an appraisement thereof as provided by said act. The present 
claim is for the alleged vaiue of said estate. ‘Uhis claim was 
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before the twenty-seventh session of the legislature, the amount 
then claimed’ being $8,000. This department, at the request 
of the chairman of the claims committee, gave its opinion that 
the claim was not a valid one for the reason no report of ap- 
praisers fixing the value of said lands accompanied the tran- 
script of the proceedings. The transcript at the present time 
is in the same condition it.then was, except that a new voucher 
has been attached which is ‘filed simply as an amendment and 
supplement to the proof on said original claim No. 55846.” 
On the back of, this voucher is a type-written statement, pur- 
porting to show/an appraisement of these lands by the county 
judge, county clerk and county treasurer of Sioux county at 
$11,500, which purports to have been sworn to October 10, 
1900. To this appraisement there is no valid authentication, 
the purported certificate of the clerk of the district court being - 
signed on a typewriter and not authenticated by the seal of 
said court. In view of this condition of the record, | am of 
the opinion that the claim is not properly authenticated and 
that no appropriation should be made for its payment. 


There are further reasons why, in my judgment, this claim 
is not a valid claim against the state. The heirs and claimants 
are citizens and residents of the German Empire. It is no- 
where shown in what province of Germany they reside. With 
some of the provinces which now constitute the German Em- 
pire there exist treaty relations with the United States govern- 
ment, which guarantee to alien heirs who are residents of such 
province, the right to take by inheritance the estate of relatives 
domiciled in this country, and preserve to them that right for 
a certain period of time. Treaties made by the authority of 
the United States are part of the supreme law of thejland, of 
which courts must take judicial notice. The legislature of a 
state has no power to impair such treaty rights by legislation, 
and until it is shown that the heirs of Herman Goedde are not 
citizens of a part of the German Empire having such treaty 
relations with the United States, the real estate of which said 
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Herman Goedde died seized could not be forfeited or escheat- 
ed to the state. 
Very respectfully, F. N. Proovr, 
March 4, 1903. Attorney General. 


County—InpEBrepNess—TAxXArTIon. 


The county board has no authority to contract indebtedness in ex- 
cess of the taxes actually levied for county expenses for the 
current year. 


Jesse L. Root, Fxg., County Attorney of Cass County, Platis- 
mouth, Neb. 


Dear Sir: Referring to your favor of recent date in which 
you call my attention to the case of Austin ». Brown County, 
- 90, N. W. [Neb.,] 929, I beg to say that I have taken the 
matter up and considered it very carefully in connection with the 
statute and other opinions of the court; and while the opinion 
would seem to indicate that county boards have. the right to 
incur indebtedness between the making of the estimate and. 
the publishing of the levy, still Iam inclined to the opinion 
that the case above referred to was not perhaps considered as 
fully as it might have been by the court. I am strengthened 
in this opinion from the fact that Judge Otpuam, in Austin ». 
Colfax County, 93 N. W. [Neb.] 145,-a case in which identi- 
cally the same question was presented,—has overruled the 
case of Austin v. Brown County, Supra, While no direct 
reference is made to the Brown County Case, still the holding 
is directly opposite to that of the holding in the Brown County 
Case. Being the last expression of the court, it must govern. 
You are advised therefore that in the opinion of this de- 
partment, county boards have no authority under the statute 
“sto issue any certificate of indebtedness in any form in the 
paymentvof any account or claim nor to make any contracts 
for or to incurfany indebtedness against the county in excess 
of the taxes levied for county purposes during the Carrent 
year’ (Compiled Statutes ch. 18, art. 1, sec. 32); it being 
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understood that under the statute the levy is made on the last 
day of the sitting of the county board as a board of equaliza- 
tion. (Compiled Statutes, ch. 77, art. 1, sec. 77.) 
Very respectfully, F. N. Provr, 
March 6, 1903. Atterney General. 


Srarure—F rrs—Commisstioner oF Pusric Lanps anv Burip- 
INGS. 
A legislative enactment authorizing the ccmmissioner of public 


lands and buildings to collect fees for his services is unconstitu- 
tional and void. 


Lon. John H. Mickey, Governor of Nebraska, Lincoln. 


Dear Sir: | have before me by reference from your Ex- 
cellency Senate File No. 29, upon which you desire the opin- 
ion of this department as to its validity, the same having passed 
both branches of the legislature and being presented to you 
for executive approval. This act is entitled, ‘‘An act to pro- 
vide for the payment of fees to the commissioner of public 
lands and buildings in certain cases’? and provides that cer- 
tain fees shall be paid to the cummisstoner of public lands 
and buildings for services performed by that officer, such fees 
to be paid in advance by the person for whom such services 
are rendered. 

Section 24, article 5 of the constitution, provides among 
other things that ‘‘all fees that may be hereafter payable by 
law for services performed by an officer, provided for in this 
article of the constitution shall be paid in advance into the 
state treasury.’’ The commissioner of public lands and build- 
ings is one of the officers provided for in this article of the 
constitution and therefore comes within the inhibition therein 
expressed. This clause of the constitution has been con- 
strued by our supreme court in Moore v. State, 53 Neb. 831, 
and it is by the court there said: 


‘‘Article 5, section 24, of the doustitution not only prohibits 
such officers from receiving fees te their own use, but also prohibits 
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all executive officers, except‘the treasurer," from receiving fees ‘at’all 
and requires their payment in advance,into the treasury by,.he 
person by whom they are payable.’’ 


This principle is followed with approval in State v. Moore, 
56 Neb. 82. 

I am of the opinion therefore, in view of this constitutional 
inhibition and the construction placed upon it by the supreme 
court, that this act is unconstitutional and should not receive 


the executive sanction. f 
Very respectfully, HON SS Te ROmnTS Un: 
Marchos RO08K) 25 Attorney General. 


Precinct—Bonps—Payment— Voip Taxes. 


After money enough to pay precinct bonds has been raised‘by’tax- 
ation, the county board has no power to make an additional 
levy for the same PUT RORE where the money bas not been lost 
or misappropriated. 


Money collected under a void tax levied for the ostensible purpose of 
paying precinct bonds, belongs to the persons from who it was 
coliected, and the precinct or county has no title thereto. 


David G. Hines, Exy., County Attorney of Dundy County, 
Benkelinan, Neb. 


Dear Sir: I have received your favor stating that two 
precincts of your county issued court-house bonds; that the 
county board levied a precinct tax from year to year to pay 
them; that after a sufficient amount of money had been raised 
by taxation to pay them, payment in full having subsequently 
been made, the county board levied a precinct tax for another 
year for the same purpose; and that some of the persons 
against whom the latter tax was levied have paid it, while 
others refuse to do so, You ask for an opinion on the validi- 
ty of the tax levied after the amonnt due on the bonds had 
already been raised. My opinion is as follows: 

The tax in question was not a county tax but a precinct tax 
levied for a particular purpose,—to pay court-house bonds is- 
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sued by precincts. In making the levy the power exercised 
by the county board was the power to leyy a tax to pay the 
obligations assumed by the precincts. After money enough 
to pay the bonds had been raised by taxation, the board was 
without power to make another levy for the same purpose. 
Such a levy was therefore void and the tax-collectors had no 
authority to collect it. The persons against whom it was 
assessed are not obliged to pay it. The part that has already 
been paid was collected without authority of law and belongs 
not to the precincts nor to the county, but to the persons from 
whom it was unlawfully taken. 
Very respectfully, ¥. N.’Proovr, 
March 9, 1903. : Attorney General. 


Roap anp Brings Funp—Estrate. 


In raising a road and bridge fund the county board should rot 
fevy a tax in excess of its estimate for that purpose. 


A. S. Alewander, Exy., County Attorney of Banner County 
Harrisburg, Neb. 
Dear Sir: Ihave received your favor making the follow- 
ing inquiry: 
‘*Has the county board autbority to levy taxes enough to raise u 


road and bridge fund of $1,000, where the estimate only required 
a fund for this purpose of $600 ?*? 


Your question is answered by subdivision 6, section 25, 
chapter 18, Compiled Statutes. This statute requires the 
county board at its regular meeting in January of each year 
to prepare an estimate, forbids a levy in excess thereof, and 
makes the members of the county board and their sureties 
liable for the full amount of such excess. 

Very respectfully, F. N. Prowt, 

Mareh 10, 1903. Attorney General. 
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County ArrorNEY—Prosrecutrions—DisMissat 


Jt is the duty of the county attorney to prosecute al! violators of 
the Criminal Code, if upon investigation he believes that sufti- 
cient evidence te procure a conviction can be adduced. 


A prosecution instituted by a private individual may be dismissed 
by the county attorney, if upon investigation be believes sufti- 
cient evidence to procure a conviction cannot be adduced. 


O. I. Bozarth, Esq., County Attorney of Gosper County, 
Elwood, Neb. 


Dear Sir: I have your favor of the 9th instant, in which 
you state that certain individuals in your county haye, with- 
out your knowledge and consent, employed counsel. to prose- 
eute persons for a violation of the provisions of chapter 50, 
Compiled Statutes; and that the defendants have been arrested 
and preliminary hearing set for the 13th. You ask: ‘*What 
are my duties under the circumstances?” 


In reply I beg to state that under the statutes a county at- 
torney is elected in every county in the state except in counties 
with a population of not more than three thousand, where they 
are appointed by the county board, whose duty it is to appear 
in the several courts of the respective counties and prosecute 
and defend on behalf of the state and county all suits, appli- 
cations or motions, civil or criminal, arising under the laws of 
the state, in which the state or county is a party or interested. 

‘Each county attorney shall appear on behalf of the state 
before any magistrate, and prosecute all complaints made in 
behalf of the state, of which any magistrate shall have juris- 
diction, and he shall appear before any magistrate and conduct 
any criminal examination which may: be had before such mag- 
istrate, and shall also prosecute all civil suits before such 
magistrate in which the state or county is a party or interest- 
ed.’’ (Compiled Statutes, ch. 7, sec, 17.) 

This section of the statute and the one preceding it clearly 
set out the duties of the county attorney. He is the legal rep- 
resentative of the state and also of the county for which he is 
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elected or appointed. No other attorney hasa right, except. by 
permission of the county attorney or appointment by acourt of 
record, to appear for the state. It is the duty of the county 
attorney to investigate all charges which may be made for the 
violation of the statutes and, if in his judgment sufficient cause’ 
exists and a proper complaint is made, to prosecute such 
charges. In case he believes after such investigation that 
sufficient evidence to convict accused is wanting or cannot be 
procured, then he should ignore such charges and refuse to 
file a complaint. The indiscriminate filing of complaints by 
individuals without the advice of the law officer of the county 
should not be countenanced, as they may result ina large 
amount of costs to be either taxed up against the county or be 
entirely lost by court officers and witnesses who have been 
compelled to give their time and service to such fruitless pros- 
ecutions. 

You are advised therefore, that in the judgment of this de- 
partment it is your duty to prosecute all wilful violations of 
law, where, after an examination, you believe that evidence 
to convict exists and can be procured. You have the power 
also, in your sound discretion, to dismiss any prosecution 
which has been commenced without your authority and which, 
after a careful examination on your part, you believe to be 
fruitless. 

Very respectfully, F. N. Provt, 

March 10, 1903. Attorney General. 


Taxes—Erronrous Paymenr—Covunry. 


Where a tax debtor neglivently pays another’s taxes instead of his 
own and in consequence his lands are sold by the treasurer for 
delinquent taxes, the couuty is not obliged to refund the money 
so piid and r2tax the lands on which such taxes were erro- 
neously paid. 
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A. H. Byrum, Fsq., County Attorney of Franklin County, 
Bloomington, Neb. 


Drax Sir: | have your favor advising me that a tax debtor 
in attempting to pay his taxes described and paid taxes on the 
land of another instead of his own, and that his_land was sold 
for delinquent taxes. You ask: 

(‘‘1.) Is not the county board authorized, and is it not its duty, to 
pay the taxes so paid back out of the general fund as provided in 
section 131; chapter 77, Compiled Statues? (2) Could not the 
board, as provided in section 73, chapter 77, Compiled Statutes, 


retax the land on which the tax debtor erroneously paid the 
taxes?’’ 


1. Section 131 of the revenue law makes provision for re- 
funding money paid at a tax sale for land on which no tax was 
dune. Italso provides that such money may be refunded 
where a tax sale results from an error of the treasurer in de- 
scribing in his receipt land on which the tax debtor intended 
to pay his taxes. This relief is granted where the tax sale re- 
sults from a wrongful or erroneous act of the treasurer, but 
does not require the county board to refund money where the 
sale results from a mistake of the taxpayer. [L. think the rul- 
ing of the supreme court in Brown v, Finley, 51 Neb. 465, 
warrants the conclusion that the county is not chargeable, un- 
der the facts stated in your letter, with the consequences of the 
mistake of the taxpayer, and I am of the opinion that the 
county is not required by section 131 to refund the money 
paid by the purchaser of the land at the tax sale. 

2. Under the facts stated-in your letter I see no reason to 
question the validity of the assessment or the levy. Both be- 
ing valid and both having been effective to secure to the coun- 
ty the taxes levied, no valid re-levy for the same year could 
be made. 

Very respectfully, 5 F. N. Prout, 

March 13, 1903. Attorney General, 
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Stars Deposrrortes—InTreEREstT—STATUTES. 


State depository banks must pay to t @ state at least three per cent. 
per annum oop state funds deposited therein by the state 
treasurer. 


The statute prescribing the form of bond to be executed by 
state depositories and incidentally reciting the rate of interest as 
‘‘two per ceot.’? does not amend the former statute requiring 
state depositories to pay ‘‘three per cent.’’ interest on state 
deposits. 


Hon. Peter Mortensen, State Treasurer, Lincoln, Neb. 


Deax Sir: Replying to your verbal request for the opin- 
ion of this department on the amount of interest required to 
be paid by state depository banks on current funds of the 
state deposited in such banks, I beg to say that chapter 50, 
section 1, laws of 1891, provides as follows: 


‘““The state treasurer shall deposit and at all times keep on de- 
posit for safe-keeping in the state or national banks, or some of 
them dving business in the state, and of approved standing and 
responsibility, the amounts of money in his hands belonging to the 
several current funds of the state treasury, and any such bank,* * * 
shall be required to pay, and shall pay to the state for. the privilege 
of holding any such deposit, not lessthan three per cent. per annum 
upon the amount so deposited * * *.”? 


Section 3 of the same act provides that such bank shall, for 
the security of such funds so deposited, give a bond for the 
safe-keeping and payment of such funds and also prescribes 
the form of the bond to be given, which form contains the 
following provision: i 

“The said bank in consideration of said deposit and for the 


privilege of keeping the same bas agreed to and will pay the people 
of the state of Nebraska the sum of 3 per cant. per anoum * * *,”’ 


This act was carried into the Compiled Statutes of 1895 as 
section 3a—3g, article 13, chapter 83. The legislature of 
1897 passed an act entitled, ‘‘An act to amend sections 18, 19 
and 20, of chapter 18, article 3, Compiled Statutes of 1895 
and to amend sections 3d and 3c, chapcer 83, article 13, Com- 
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piled Statutes of 1895 and to repeal said original sections.’’ 
By this act section 3¢ was amended to require the approval of 
depository bonds by the governor, secretary of state and at- 
torney general and each of them before such bond should be- 
come effective. The form of the bond was not changed and 
provided for 3 per cent. per annum on deposits. 

The legislature at it session of 1899 again amended this sec- 
tion (Session Laws of 1899, ch. 74), providing thatthe officers 
of a bank seeking to qualify as such depository shall not be 
eligible to sign such bond. The form of the bond was re-en- 
acted except that the condition ofthe bond provides that in- 
terest will be paid ‘tin the sum of not less than two (2) per 
cent. per annum.”’ 

Prior to the passage of the act of 1891 above cited, the state 
treasurer was not permitted to deposit any of the funds be- 
longing to the state in any bank but was required to keep the 
same at all times in the vaults of the treasury, to be used only 
for the payment of warrants duly drawn by the auditor upon 
the treasurer, It is now only by virtue of section 1 of said 
act that the treasurer is permitted to deposit such funds. The 
bank acting as such depository is required, under said section, 
to pay interest at the rate of not less than 3 per cent. per an- 
num. The subsequent changes in the law above noted are in- 
tended as a further safeguard for the funds of the state. The 
form of the bond set out in section 3 is directory merely as to 
the substance of what such instrument shall’ contain. Neither 
of the amendatory acts above referred to purports to amend 
section 1 of the laws of 1891 and said section is now in force. 

Tam of the opinion, therefore, that depository banks are 
required to pay to the state a sum not less than 3 per cent. per 
aunum upon state funds so deposited by the treasurer. 

Very respectfully, F.N: Prot, 

March 18, 1903. Attorney General. 
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Sratrr—Cuiam For Costs. 


The Jegislature may legally allow aclaim for fees due the clerk 
of the supreme court in cases where the court taxed the costs 
against the state. 


Hon. William G. Sears, Chairinian af Committee on Claims, 
flouse of Representatives, Lincoln, Neb. 


Dear Sir: I have your request for the opinion .of this de- 
partment on the legality of the claim filed by D. A. Campbell 
against the state for fees for services: performed by him as 
clerk of the supreme court. 

In reply I beg to say that Ihave examined the records of 
the court in the several cases wherein fees are claimed to 
be due. In my judgment there is no valid legal objection 
to the payment of these fees, except the items hereinafter 
noted, for the reason that they were legally chargeable to the 
state at the time they were earned as shown by the several 
judgments of the court, Whether or nor they have ever been 
paid, I have no means at hand of ascertaining. 

The following items inthe claim are not chargeable to the 
state for the reason that the judgment of the court for costs in 
those cases where these items are taxed, is against individuals: 
$24; $5.50; $9.40; $9.80; total, $48.70. 


Very respectfully, F, N. Prout, 
March 21, 1908. Attorney General. 


Crtres—Pvstic Lrerartes—Aiv. 


The city of Wayne bas no authority to raise or use public fands to 
aid a library managed by the Federation of Woman's clubs. 
Guy R. Wilbur, Exy., City Attorney of the City of Warne, 
Wayne, Neb. 
Dear Sm: I beg to acknowledge receipt of your etter 
asking for an Opinion as to whether the city of Wayne “has 


46 REPORT OF THE ATTORNEY GENERAL 


authority to furnish aid to a library managed by the Federa- 
tion of Woman’s Olubs of the city of Wayne. 

With the exception of chapter 49, Compiled Statutes, re- 
lating to libraries, I am unable to find a statute authorizing 
cities of the class to which Wayne belongs to maintain or aid 
a library. The purpose of chapter 49, as stated in its title is 
‘to authorize incorporated towns and cities to establish and 
maintain free public libraries and reading rooms.’’ (Session 
Laws, 1877, p. 150.) This statute confers upon the city 
power to levy taxes to found and maintain a library, and 
places the library whea established in the hands and control 
of the city. The library contemplated by chapter 49, Com- 
piled Statutes is a public institution solely under the manage- 
ment of the municipality. The act contains no provision which 
intimates that the city may furnish aid to a library managed 
by private individuals or by a federation of woman’s clubs, 
and does not therefore confer such power on the city. 

The city of Wayne having uo power under chapter 49 to 
furnish money to aid the library of the clubs mentioned and 
no other statute conferring such power, I am of the opinion 
that it does not exist, and that the city has no authority to 
raise or use public funds for that purpose. 

Very respectfully, F. N. Prout, 

March 24, 1904. Attorney General. 


SrarureE—Trrte—AMENDMENT. 


Where the title of an amendatory act refers only to a particular section 
of the original statute, provisions not germane thereto cannot 
be inserted in the amendment. 


Hou, John H. Mickey, Governor of Nebraska, Lincoln. 


Dear Sir: I have before me by reference from your Ex- 
cellency House Roll No. 46, upon which you desire the opin- 
ion of this departrnent as to its validity, the same having passed 


é 
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both branches of the legislature and being presented to you for 
executive approval. The title of the bill is as follows: 


‘‘A bill for an act to amend section three (3) of subdivisicn two 
(2) of chapter seventy-nine (79) of the Compiled Statutes of Ne- 
braska for 1901, and repeal said section as now existing and to 
provide for notice tobe given, if at the annual school meeting, 
the subject of raising taxes to provide for the building, pur- 
chase or the leasing of a schoolhouse or change of the site of 
the district schoolhouse, will:be considered thereat."’ 


\ 

House Roll No. 46, is an act to amend a particular section 
of a statute,—section 3, subdivision 2, chapter 79, Compiled 
Statutes. The section sought to be amended relates solely to 
notices of school district meetings. The amendment contained 
in House Roll 46 embraces matter not germane to the original 
section. In addition to notices of school district meetings the 
amendment seeks to impose limitations upon the power con- 
ferred upon the district by other provisions of statute. These 
limitations relate to some of the most essential powers of the 
school district,—the power to determine the dmount of taxes 
to be levied and to select a schoolhouse site. These limita- 
tions in the amendatory act have no proper connection with 
the original section which relates alone to notices of meetings. 
The supreme court of this state has stated the rule as follows: 


“When the title of an act is toamend a particular section ofa 
statute, the proposed amendment must be germane to the subject 
matter of the section souvht to b2 amended or it will be void.’’ 
(Miller v. Hurford, 11 Neb. 377.) 


New matter having been inserted by amendment in a sec- 
tion to which it was not germane, the amendment, according 
to the rule stated, would .be a violation of the constitution and 
therefore invalid. 

In addition to the objection stated it is at least doubtful 
whether House Roll No. 46 would not conflict with section 10, 
subdivision 2, chapter 79 Compiled Statutes, relating to sites 
for schoolhouses and to the voting of taxes. 
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} 


For the reasons stated I am of the opinion that House Rol 
No. 46, in its present form, would not be a valid enactment. 
Very respectfully, F, N. Provrt, 
March 24, 1903. Attorney General. 


Scnoot Lanps—Donation-—StTatute. 


The legislature cannot donate school lands of the state to an in- 
dividual and an enactment for that purpose fs void. 


Hlon. John HT. Mickey, Governor of Nebraska, Lincoln. 
Y ; 


Dear Str: Ihave the honor to acknowledge receipt of 
your favor of the 26th instant, requesting the written» opinion 
of this department on the constitutionality and legality of 
House Roll 323 transmitted with your request. 

In reply I beg to say that House Roll 323 is entitled, ‘An 
act for the relief of Russell F. Loomis of Red Willow Coun- 
ty.”’ From the preamble of the act it appears that Loomis 
settled on the northeast quarter of section 36, township 4, 
range 29, west, in 1873 before the land had been surveyed, 
and attempted to enter said land as a homestead under the 
laws of the United States, making final proof thereon in 1875. 
Afterward when it was found that the land was part of section 
36, and therefore school land of the state of Nebraska, the 
general government cancelled the homestead entry and the 
final certificate of Loomis. Loomis has, ever since his first 
settlement in 1873, resided on said land. In February 1900 
the commissioner of public lands and buildings, acting for the 
state, leased said land, as is provided by law, to M. R, 
Loomis, a son of Russell F. Loomis, and, 1 am informed, at 2 
nominal rental. This dill seeks to relieve Russell F. Loomis 
by providing that upon surrender to the state by M. R. 
Loomis ‘of the lease he now holds on said land, that the gov- 
einor shall deed said Jand to Russell #. Loomis, and also at- 
tempts to appropriate from the general fund of the state the 
sum of $2,000, or so much thereof as may be necessary, te 
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reimburse the permanent school fund for the value of the land 
so taken from such school fund. This bill has passed both 
houses of the legislature and is now before the executive for 
his final action thereon. 


The history of the case presents a state of facts that appeal 
strongly to the sense of justice, and is one in which relief 
should be granted if it can be legally and constitutionally 
done. 


The constitution provides: 


‘‘“ands under control of the state shall never be donated to rail- 
road companies, private corporatious, or individuals.’’ (Constitu- 
tion, art. 2, sec. 18.) 


This act proposes ¢nter alia to donate to Loomis 160 acres 
of land belonging to the permanent school fund of the state 
and to reimburse the permanent school fund for the value of 
the same, not to exceed $2,000. Section 11, chapter 80, 
Compiled Statutes, prohibits the sale of any of the educational 
lands of the state except for school, church or cemetery pur- 
poses, under restrictions in said section provided. The land 
described in House Roll 323 and which it is proposed to 
donate to Loomis, is a part of the educational lands ofthe 
state. Such donation would be in direct conflict with the 
provisions of the Constitution and the section of the statute 
above cited. The proposed act is also open to the objection 
that it is in conflict with that provision of the constitution 
which prohibits special legislation. 

You are advised therefore that House Roll 323, while it 
presents a state of facts which appeal strongly to the sympa- 
thies, is in direct conflict with the constitutional and statutory 
laws of the state. 


Very respectfully, F. N. Prout, 
March 28, 1903. Attorney General. 
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Portt-Tax—Paymenr in Lasor——Disrress—W ArRRANTS— 
MiLeace. 


The privilege of paying a tax in something other than a legal tender 


medium is strictly limited to the terms of the statute granting 
it. 

To discharge a poll-tax by labor a certificate showing that the labor 
has been performed must be presented to the treasurer. 

Where a distress warrant for poll-tax is issued after labor to the 
amount of the tax bas been performed but before the Jabor-cer- 
tificate has been presented to the treasurer, the sberiff may re- 
ceive the certificate instead of cash, but the tax debtor should 
pay the sherilf’s mileage. 


Jesse L. Root, Lsq., County Attorney of Cass County, Platis- 
mouth, Neb. 


Dear Sim: I beg to acknowledge receipt of your letter ask- 


_ing for an opinion upon the following proposition: 


‘‘Where the county treasurer's books disclose an unpaid poll-tax 
against a resident of the county, and a distress warrant is issued 
and delivered to the sheriff, may the party agaioast whom the tax 
is assessed satisfy the same by production of a poll-tax receipt for 
the year assessed? If so, may the sheriff compel the tax payer to 
pay mileage or fees additional?’ 


The poll-tax was levied under the provisions of section 78, 
article 1, chapter 77, Compiled Statutes. That section con- 
tains these words: 


‘“‘Said tax may be paid in cash or commuted for in labor in the 
manper povided for in the act on roads.’’ 


The act on roads permits the taxpayer to pay his labor-tax 
in labor, requires the road overseer to give him a certificate 
showing the value of the labor performed, and provides that 
such ‘certificates shall be received by the county treasurer in 
discharge of labor tax.’ (Compiled Statutes, ch. 78, sec. 79.) 


The labor having been performed in the present instance by 
the tax debtor within the time required by law, the county 


1ieasiuter st ak oq Hep age! 8 Red sta atate to recetys the certificate bin 


discharge of the labor tax,’’ and I am of the opinion that the 
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sheriff in executing the distress warrant is also required to ac- 
cept such a certificate. 

I am further of the opinion that the distress warrant was not 
, void because labor to the extent of the poll-tax had been per- 
formed before the writ was issued by the treasurer. At the 
time the distress warrant was issued the poll-tox had not been ° 
discharged on the records of the county. It was no fault of 
the treasurer that the records showed the tax was unpaid. — It 
was the duty of the treasurer to make collection. The tax 
debtor could have made payment in only two ways. He could 
have paid the tax in cash, or he could have paid it in labor. 
When he undertook to discharge the tax by the latter method, 
it was incumbent upon him to do so in strict compliance with 
the statute. The rule is that the privilege of paying a tax in 
something other than a legal tender medium is strictly limited 
to the terms of the statute granting it. ( Wallis v. Smith, 29 
Ark.°354.) To discharge the poll-tax by labor, it was essen- 
tial, under the statute, for the treasurer to receive the certifi- 
cate showing that the labor had been performed. No such 
certificate having been received, the poll-tax had not been dis- 
charged, The distress warrant was therefore valid. It was 
issued through the failure of the tax debtor to present his cer- 
tificate to the treasurer, and I think the sheriff may exact his 
lawful mileage from the person against whom the writ was 
directed, 

Very respectfully, F. N. Provt, 
March 28, 1903. Attorney General. 


Banxs——Succession—CorroratTions— WILLS. 


An individual may obtain a charter to doa banking business. 

An unincorporated state bank owned by a single individual is not 

_ &@ corporation. y 

The legatees under the wll of the sole owner of an unincorporated 
State bank have no authority to conuuct a banking business 
by virtue of the charter issued to testator. ‘ 
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Lt. Royse, Esq., Secretary of the State Banking Board, Lin- 
coln, Neb. 


Dear Sir: I have received your letter as follows: 


‘‘It appears from a recent examination of a state banking institu- 
* tion formerly owced and conducted by a private individual that the 
owner of said bank died some four years ago. His son states that 
the bazk was willed to bimself and his brother, who have since 
been operatiog it, but that the details of settlement transferring the 
same to them, bave never been carried out. This leaves the identity 
somewbat obscure and presents a question as to who is responsible 
for the liabilities of the bank. 


‘‘In the event of the death of the owcer cf a private bank, who, 
if anyone in your opinion, has authority to continue the business? 
If in your opinion this bank is not being cunducted with proper 
authority, what steps should be taken in the matter at this time?’ 


My opinion in response to your inquiries is as follows: 


A banking business in this state cannot be conducted by a 
state bank without a charter from the state banking board. 
Under chapter 8, Compiled Statutes, a single individual may 
obtain acharter to do a banking business. When an individual 

procures a charter, it authorizes him alone to do a banking 
business, and when he dies, the right to conduct the enter- 
prise under the charter isat an end. A private individual who 
conducts a bank under a charter without incorporating is not a 
corporation and his enterprise is not on the same footing as to 
succession as that of a corporation engaged in the business of 
banking. A corporation may conduct a banking business un- 


til the end of the period fixed by its charter, but the death of 
an individual banker terminates the right to carry on the busi- 
ness authorized by the charter. The principle has been stated 
as follows: 


“It is sufiicient to mention one indispensable characteristic of a 
corporation to show that an individual banker cannot be one; and 
that is its principle of succrssion and perpetuity for the period of 
existence assigned to it by its crea'or. <A privite banker under the 
uct to authorize the business of banking, and tie various acts 
amending the same, has no more the character of a corporation 
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than «a merchant, a lawyer, or any other individual.’’ (Cuyler v. 
Sanford, 8 Barb., [N. Y.] 230.) 

‘“The business of banking by an individual, by whatever name it 
may be carried on, is, to all intents and purposes, his personal and 
individual! affair, as much as any other’ transaction in which be 
may be engaged.’’ (Codd v. Rathbone, 19, N. Y. 40.) 


The same rule was enforced in Hallett v. Harrower, 33 
Barb., [N. Y.] 542. 

IT am therefore of the opinion that the legatees under the 
will of the owner of the bank have no authority to conduct a 
banking business by virtue of the charter issued to testator. 
In my judgment they have been conducting the bank in viola- 
tion of law, and the bank should be closed, unless they immedi- 
ately procure a new charter and start on a new basis, accord- 
ing to the provisions of the banking act. 


Very respectfully, F. N. Provt, 
March 31, 1908. Attorney General. 


Exsections— V orers—_CHALLENGES—J upGES-——PERJURY. 


In passing on a challenge to a person’s right to vote, the judges of 
election have no authority to consult their own knowledge of 
the facts or to examine witnesses other than challengee, but must 
base tbeir conclusion on his statements. 

Where one whose right to vote is challenged swears falsely, be may 
be punished for perjury. 

Where one eccmmits perjury and is thereby permitted to cast an 
illegal ballot, the courts may grant relief to the person injured. 


fk. Martin, Esq., County Attorney of Richardson County, 
Falls City, Neb. . 


Dear Sir: - I have received your letter asking the follow- 
ing questions: 


‘‘¥, Is it the duty of the judges of election, in city or village 
elections, to allow a vote to be cast, which they know is illegal. 
simply because the party attempting to vote swears he is qualified? 

2. Is itmct the duty of the election board to determine the | 
eligibility of a voter from the evidence brought to their notice, 
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aod not to allow an illegal vote to bé cast cn the party swearing 
he is qualified? 

‘3. Has the election board the authority to determine the eligi- 
bility of a voter from evidence produced by the challenger? Can 
they on the production of evidence that the proposed voter is not 
eligible, refuse to allow him to vote, or throw out bis vote after 
it is cast, when he is willing to swear he is a qualified voter?’ 


The power of judges of election to inquire into the qualifi- 
cation of a voter is derived solely from statute. They cannot 
lawfully make investigation not authorized by law. An ex- 
amination of the statutes (Compiled Statutes, ch. 26, secs. 
27-31) will disclose that the judges of election are limited in 
their inguiries to statements of the person offering to cast a 
ballot. The forms of oaths to be administered and the forms 
of questions to be asked are prescribed by statute. The 
-officers are permitted to ask questions other than those men- 
tioned in the law, but all inquiries must be directed to the per- 
son whose right to vote has been challenged. The judges, 
therefore, must obtain their information from the source limit- 
ed by statute and must base their conclusion on the testimony 
thus obtained. They have no authority of law, except as to 
challenges, to consult their own knowledge of the facts or to 
examine witnesses other than the person offering his ballot. 
If his answers show him to be a qualified voter his ballot must 
be received and counted. If he swears falsely, he may be 
punished for perjury. If by perjury he perpetrates an election 
fraud, the courts have power to grant relief to the persons in- 
jured. 

‘ Very respectfully, F. N. Proor, 

April 2, 1903. Attorney General . 


StarurE—Tir.Le or Birt— AMENDMENT. 


: One house of the legislature may amend the title of a bill origi- 
nating in the other. 
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Hon, W. te. H. Harrison, Chairman of Committee on Rules, 
Senate of Nebraska, Lincoln. 


Dear Sir: I have the honor to acknowledge the receipt of 
your request for the opinion of this department as to the right 
of one house of the legislature to amend the title of a bill orig- 
inating in the other. In reply to your inquiry my opinion is 
as follows: 

The power of one house to amend a bill originating in the 
other is granted in express terms by the constitution. The 
language of that instrument is that ‘‘all bills passed by one 
house may be amended by the other.’’? (Constitution, art. 3, 
sec. 9.) It is perfectly clear that if one house cannot amend 
the title of a bill originating in the other house, there is a 
limitation upon the power of the senate to amend the title of a 
house roll, because a proper amendment by one body might 
not be proper under the title adopted by the body in which the 
bill originated. This right of one house to amend a bill 
adopted by the other, necessarily includes the power to enlarge 
the title so as to make it cover the amendment. This conclu- 
sion is strengthened by a recent decision of the supreme court 
in which it was said: 


’ 
“The title of an act is an essential part of it.’’(State v. Burling- 
ton & M. R. R.Co., 60, Neb. 747.) 


If the title is an essential part of an act, then one house, 
under direct power conferred by thé constitutional provision 
quoted, may amend the title of a bill originating in the other 
house. The supreme court’s recent ruling that ‘‘the title of 
_an act is an essential part of it,’? appears’ to be at variance. 
with the earlier intimation in Lallow v. Black, 17 Neb. 394, 
that one house cannot amend the other’s title to a bill. 

Tam therefore of the opinion that one house of the legisla- 
ture may amend the title of a bill originating in the other. 


Very respectfully, ¥. N. Provr, 
April 2, 1903. Attorney General. 
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StraturE—AMENDMENT—TITLE. 


Legislation amending a statute is not embraced within a title pur- 
porting only to repeai such statute and is therefore uncon- 
stitutional. 


Hon. John H. Mickey, Governor of Nebraska, Lincoln. 


Duar Sir: I have before me by reference from your de- 
partment House Roll No. 240, on the constitutionality of which 
you request the opinion of this office. The title of this House 
Roll i is: 


“An act to amend sections three and four of chapter ‘apt of the 
Compiled Statutes of Nebraska for the year 1901 and to repeal said 
vriginal sections as beretsfore existing, and to also repeal apeoD 13 
of said chapter 8.°’* 

After the amendment of sections 3 and 4, as provided for 
by the title of the act, it is attempted by the bill to amend 
section 13 of the same chapter by fixing definite salaries for 
the bank examiners provided for by section 11; providing 
the amount of fees to be paid by the various bauks for exami- 
nations, such fees to be paid into the treasury by the banks 
examined; for reports to be made by the examiners to the bank- 
ing board and the state treasurer; and prescribing other duties 
and fixing the amount of the bonds of such examiners. Sec- 
tion 13 as now existing is by this bill repealed. 

Section 11, article 3 of the constitution provides, among 
other things, that *‘No_ bill shall contain more than one sub- 
ject and the same shall be clearly expressed in the title.’ 
The bill is, in my judgment, in conflict with this provision of 
the constitution. 


The amendment of section 13 is not embraced within the 
title of the act and such amendment would be clearly invalid. 


*Before the governor acted on this bill it was recalled by the 
jegislature and the title was amended to read as follows: ‘‘An act 
to amend sections 3, 4, and 13 ef chapter 8 of tha Compiled Stitutes 
of Nebraska for the year 1901 and to repeal said original sections as 
heretofore existing.’’ (Session Laws 1901, p. 59, ch. 8.) 
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While the invalidity of section 13 as sought to be amended by 
this act would not invalidate those portions of the act which 
are valid, still the repeal of section 18, which is provided for, 
by the title, and which repeal, if this act receives executive 
approval, is valid and complete, will have the effect of practi- 
cally nullifying the government of banks by state authority. 

For the above reasons I am of the opinion that executive ap- 
proval of Honse Roll 240 should be withheld. 

Very respectfully, F. N. Prout, 
April 8, 1908. Attorney General. 


Roap Districrs——Citins-—T A xes—County Boarps—-STatureEs. 


The legislature cannot confer upon cities the power to create road 
districts outside of the corp irate limits and to levy road taxes 
therein, without repealing or amending the statutes which Gon- 
fer such autbority upon the county boards. 


flon. John H. Mickey, Governor of Nebraska, Lincoln. 


Dear Str: I have received your request for the opinion of 
this office on the validity of House Roll No. 93, being a bill 
for ‘‘An act creating city road districts, for improving roads 
leading into cities, and defining their powers, government and 
duties.” 

The expressed object of the proposed law is to give the 
mayor and city council of any city having not less than 25,000 
inhabitants the power to create a road district which shall in- 
clude territory beyond the. corporate limits. There is a fur- 
ther provision of the law which anthorizes the mayor and city 
council to determine and levy road taxes in said district. 

In my judgment these provisions are in conflict with the 
present road laws of the state. Section 53 of chapter 78 of 
the Compiled Statutes for 1901 confers upon the county board 

“exclusive authority for the division of the county into road dis- 
tricts. This section would haye to be repealed before the city 
authorities could have any power to create a road district. 
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There are many other provisions of the present road law which 
are inconsistent with those of the law proposed which it is un- 
necessary to mention. The House Roll under consideration 
contains no repealing clause, so thatin my judgment the old 
law would remain in force notwithstanding the enactment of 
this proposed measure. For that reason I am of the opinion 
that House Roll No. 93 would be invalid. 
Very respectfully,” F. N. Prout, 
April 8, 1903. Attorney General. 


Inesriates—Commirment ro AsyLuM—VALIbpity oF STATUTE. 


The legislature cannot create departments for inebriates in the 
state’s asylums for the insane withvut amending or repealing 
the statutes which provide that those institutions shall be de- 
voted to the care and treatment of persons adjudged to be in- 
sane. 


Hon. John H. Mickey, Governor of Nebraska, Lincoln. 


Dear Sir: I have your request for my opinion as to the 
validity of House Roll No. 104, the same being a bill for “An 
act to provide a department in one of the hospitals for the in- 
sane for the detention and treatment of dipsomaniacs, inebri- 
ates, and those addicted to the excessive use of liquors and 
other narcotics.”’ 

In reply thereto, you are respectfully advised that in my 
judgment said House Roll is in conflict with chapter 40 of the 
Compiled Statutes for 1901. Said chapter provides for the 
establishment of asylums for the insane of the state. It fur- 
ther provides for the commitment of only insane persons in 
said institutions. It also provides that no person shall be re- 
ceived into either of said institutions unless he has first been 
adjudged to be insane by a board created according to the 
' provisions of said act. Under said act the superintendent of 
the asylum would have no authority to receive any person not 
committed to said institution as provided in the present law. 
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It is obvious that the intention and purpose of the legislature 
in passing that statute was to provide for the care and treat- 
ment of those who should be adjudged to be insane and not 
for the care and treatment of those afflicted in some other way. 
The state board would have no power, so long as chapter 40 
remains unrepealed and unamended, to allow either of the in- 
sane hospitals or any department thereof to be used for the 
care and treatment of other than insane persons. The propos- 
ed law does not pretend to either repeal or amend the present 
law. 


I am therefore of the opinion that the proposed bill would 
be invalid, 


Very respectfully, F. N. Prout, 
April 8, 1903. Attorney General. 


JuveniLe Courts—J urisprotion o¥ Courts—Carr or INFANTS 
—STATUTE. 


The jurisdiction of all courts of the same class ur grade must be 
uniform throughout the state. 

The legislature cannot confer jurisdiction of a class of cases in 
one county on the district court and deprive the district 
court of another county of the same jurisdiction. 

The juvenile court bill violates the constitutional provision re- 
quiring unifermity of jurisdiction of courts and is therefore in- 
valid. 


Hon. John H. Mickey, Governor of Nebraska, Lincoln. 


Dear Sir: I have the honor to acknowledge your request 
for the opinion of this department on the validity of Senate 
File No. 38, being a bill for an act entitled: 


‘*An act to define conditions of child dependency, neglect, cruelty 
and ill-treatment, and to prescribe methods for the protection, dis- 
position and supervision of dependent, delinquent, neglected, 
cruelly or ill-treated children, and to provide punishment for vio- 
jation of this act.’’ 
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Tf the bill provides a valid scheme for carrying out the 
beneficent purposes expressed in the title of the act, it certain- 
ly merits executive approval; but I am convinced that the en- 
actment itself, if approved, would be unconstitutional and 
void. Only one of the objections observed in examining the 
bill will be called to, your attention. Section 19, article 6, of 
the constitution provides: 


“‘All laws relating to courts shall be general and of uniform 
Operation, and the organization, jurisdiction, powers, proceedings, 
aod practice of all courts of the same class or grade, so far as 
regulated by law and the force and effect of the procedinys, judg- 
ments, and decrees of such courts, severally, shall be uniform.’’ 

Senate File No. 38 violates the constitutional provision 
yuoted. The bill provides that, for the purpose of the act, 
children in counties having a population of more than 40,000 
shall be examined by and subjected to the orders of the dés- 
trict court, while children in counties having a population of 
less than 40,000 must submit to the jurisdiction of the county 
court. Under the constitution the jurisdiction of the county 
courts must be uniform throughout the state: This is also true 
of the district courts. The legislature therefore is powerless 
to confer jurisdiction of a class of cases in one county on the 
district court and deprive the district court of another county 
of that jurisdiction. : 

The provisions of the bill could only be enforced by the 
courts, and since the provisions relating to the jurisdiction of 
the courts are unconstitutional, the whole act is void. 

Very respectfully, F. N. Provr, 

April 10, 1903. Attorney General. 


SrarurE—SussEect-—AMENDMENT— TITLE. 


Legislation on a subject not expressed in the title of the act is un- 
roustitutional, : ; 

Where ths only purpose of an act. as disclosed by its title, is to 
amend a particular section of ao existing statute, the new 
enactment itself should contain an amending clause. 
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Hon. John H. Michey, Governor of Nebraska, Lincoln. 


Dear Sir: I have by reference from your department 
House Roll No. 482, upon the constitutionality of which you 
ask the opinion of this department. 

In reply I beg to say that House Roll No. 482 bears the 
title: 


“‘An act to amend section 24 of subdivision 14, chapter 79, Com- 
piled Statutes of Nebraska, and to repeal said original section.’’ 


After the enacting clause it provides: 


“Section 1. That the aggregate school tax, exclusive of school 
bond taxes, shall,’’ ete. 


Section 11 vf article 3 of the constitution provides, among 
other things, that no bill shall contain more than one subjecr, 
and that the same shall be clearly expressed in its title. While 
the title of this act is clearly amendatory, the subject of 
the act as embraced in section 1 thereof. relates solely to the 
subject of taxation by school districts,—a subject not express- 
ed in the title and therefore within the constitutional inhibi- 
tion. 

Where it is intended by the legislature to amend an exist- 
ing act it should so recite; as, for instance, in the bill under 
consideration, language should have followed the enacting 
clause to the effect that section 24, subdivision 14, chapter 79, 

Sompiled Statutes of Nebraska, be amerded so as to read as 
follows. It did not however follow this form and is to all in- 
tents and purposes an independent act upon the subject of the 
levying of taxes and issuing bonds in school districts in cities 
of the first class having a population of more than 40,000. 

You are therefore advised that in the judgment of this de- 
partment the act as presented is unconstitutional and should 
not receive executive sanction. 

Very respectfully, F. N. Provr, 


April 10, 1903. Attorney General. 
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Murua. Lire Insursnce—Corvoxations— DiscriMINnATION— 
Vanrpiry or STaturE. 


The bill for ‘‘an act to regulate the organization “and Operation of 
life insurance companies on the mutual, level premium, legal 
reserve p'an”’ discriminates against companies to be organized 
hereafter and confers upon a majority of the board of directors 
of existing insurance corporatious power to alter the form of 
government, and is therefore invalid. 


fon. John H. Mickey, Governor of Nebraska, Lincoln. 


Dear Sir: I have the honor to acknowledge receipt of your 
request for an opinion upon the legality of Senate File No. 20, 
being a bill for ‘An act to regulate the organization and 
‘operation of life insurance companies on the mutual, level 
premium, legal reserve plan.’** 

In reply I beg to submit that I have carefully considered 
the provisions of this proposed act, and while many of them 
are meritorious, it contains others which appear to me to be 
vicious and invalid. 

Section one provides, among other things, that companies 
organized under this act shall, after providing for preliminary 
steps of organization, have bona fide applications for insurance 
on at least two hundred and fifty lives aggregating $500,000 
or more which have been approved by a competent physician 
and on which the first annual premium at adequate rates have 
been paid, and shall deposit with the auditor of public ac- 
counts for the benefit of policy holders, at least $100,000 in 
the securities defined in section 17 of the act. 

Section 28 of the proposed act provides for the acceptance 
of the terms of the act by any domestic life insurance corpora- 
tion now doing business and having in force insurance on at 
least two hundred and fifty lives aggregating $500,000 or more, 
by a vote of two-thirds of its board of directors. The methods 


. 


*Session Laws 1903, p. 327, ch. 52; Compiled Statutes ci. 48, secs. 
165-195; Cobbey’s Aun. Stat., sees. 6600-6630. 
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by which such change is to be effected will be discussed later. 
The act then provides .that such company so accepting the 
terms of said bill shall deposit with the auditor of public ac- 
counts, in the securities defined in section 17 thereof, an 
amount which with its cash and other admitted assets shall be 
equal to the value of all its outstanding policies ete., ‘‘provid- 
ed, that the amount of securities so deposited in no case shall 
be less than $50,000.°" But such company may use in making 
said deposit any of the securities herein required that it may 
have on deposit with the auditor of public accounts. This 
provision is in apparent conflict with section one of the act 
which requires the deposit of $160,000 of companies newly 
organized under the act, and is certainly a discrimination 
against companies hereafter to be organized and in favor of 
those which are now doing business and assume to accept the 
provisions of the new act,—a discrimination which in my judg- 
ment is illegal and should not be countenanced, the tendency 
of which would be to bar the organization of new companies. 


‘The provisions of section 28 giving to a majority of the 
board of directors of an insurance’ corporation now organized 
and doing business the absolute power to alter and change the 
form of such companies is in my judgment illegal and void. 
Boards of directors of corporations have the right, as such, to 
manage the business of the corporation within the limits of the 
organic law under which they exist, and which is the law goy- 
erning such corporation, and the articles of incorporation or 
association adopted by its members, which articles of incorpo- 
- ration can only be altered or amended by the members of such 
corporation or association at a regular or special meeting called 
for that purpose, voting either in person or by proxy. By this 
act it is proposed to change the entire organic law and method 
of doing business merely by a two-thirds vote of the board of 
directors without so much as consulting the members of the 
association itself. 
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There are a number of other objections to this proposed law, 
but I have already I think pointed out sufficient defects to 
show the invalidity ot the act. 

You are advised therefore that in the judgment of this de- 
partment Senate File No. 20 is invalid and that executive ap- 
proval should be withheld. 

Very respectfully, F. N. Prout, 

April 14, 1903. Attorney General. 


Insvrance—Murvat Surety anp Guaranty Companres — 
Satoon-KrErer’s Bonp. 


A mutual company may be organized for the purpuse of becoming 
surety on bonds and other obligations. 


A mutual company may become surety on obligations running t> 
the state or to persons not members of such company. 


A mutual Company may become surety on a salooakeeper’s bond. 


Hon. Charles Weston, Auditor of Public Accounts, Lincoln, 
Neb. 


Dear Sir: I have received from the insurance department 
of your office a request for my opinion upon the following 
propositions: 

‘J. Can a mutual company be legally organized under chapter 43, 
Compiled Statutes, for the purpuse of becuming surety on bonds and 
other obligations? 

“2. Can a mutual company write contracts running to and 
inuring to tre venefit of parties pot memkers of such company and 


not standing in relation of mutual obligations with the members 
of such company? 


“3. Can a mutual company tecome surety on bonds required by 
the Slocum law and running to the state of Nebraska.’’ 


1. I think the first question should be answered in the 
affirmative. Section 8 of theact provides that it shall be law- 
ful for any company organized under this act ‘‘to guarantee or 
insure the fidelity of persons holding places of public and pri- 
vate trust and to become surety on bonds and obligations of 
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persons and corporations and to become surety on; aitty bond, 
recognizance, or other, writing in the nature -of a bemd in the 
same manner that natural persons may do go, subject to all the 
rights and liabilities of such persons.’’ Section 8 and other 
provisions of the act recognize mutual companies and, impose 
the terms upon which ‘‘any company on the plan of mutual in- 
surance’ may commence business. The provisiuns ofthe act, 
therefore, authorize the organization of companies to transact 
business ‘‘on the plan of mutual insurance’? and ‘to become 
‘surety on bonds and obligations.”’ 


You express a doubt, however, that this power of mutual com- 
panies extends to suretyship on bonds and obligations, since 
such companies are authorized to take premium riotes which 
are limited by section 8 to payment of*‘losses by fire of inland 
navigation.’’ The language of the statute is that ‘each of 
said notes shall be payable, in whole or in part, at any time 
‘when the directors shall deem the same requisite for the pary- 
ment of losses by fire or inland navigation,”’ ane 


The statute must be construed as a whole and effect must be 
given to every part, if possible. Section 8 of the uct in specific 
terms grants toa mutual company, the power ‘‘to become 
surety on any bond, recognizance, or other writing in the na- 
ture of a bond, in the same manner that natural persons may de 
80, subject to all the rights and liabilities of such persons.” 
The grant of this power, in connection with other statutory 
provisions, includes the necessary power to exercise it, and in 
my opinion, the provision quoted is not invalidated or limited 
to insurance of “losses by fire or inland’ navigation’? by the 
provisions of section 8, relating to premium notes. 


2. Cana mutual company write contracts inuring to the 
‘benefit of parties not members of such company and not stand- 
ing in relations of mutual obligation with the members of such 
company? To express the question differently, may a mutual 
company become surety for an officer of the state, or guaran- 
‘tee the performance of an individual’s obligation: to the state? 
5 
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The parties to a contract of this natare are the company ang 
the person for whose obligation the company becomes respon- 
sible. In such a case the state assumes no obligation what- 
ever, though its right to bring suit on the contract may subse- 
quently ensue. The ‘‘mutual obligations’? are between the 
principal and surety, and the state’s membership in the com- 
pany is not essential to the validity of such a contract. The 
statute does not contemplate that the person or state to whom 
the obligation runs, when other than obligee, insured or guar- 
anty, shall become a member of the company. Section 17 of 
‘the act provides that every person effecting insurance in any. 
mutual company shall become a member of the company, but 
there is no intimation in the statute that beneficiaries not 
effecting insurance shall become members. I am, therefore, 
of the opinion that your second question also must be answered 
in the affirmative and that a mutual company, organized under 
chapter 43, Compiled Statutes, may write contracts running to 
the state or to persons not members of such company. 

3. Ihave already had occasion to express the opinion that 
a mutual company may become surety on a saloon-keeper’s 
bond. This ruling appears on page 296 of my recent report 
for 1901-1902, to which you are referred for a fuller expression 
of my views. 

Very respectfully, : F. N. Provrt, 
April 16, 1903, Attorney General. 


/ 
jLive Stock —Ptacr or AssessmMENT—BANK. 


Live stock in a county on the first day of April is assessable 
therein, where it is in herds or is not connected with a farm, 
and the rule is the same though the property is owned by a 
bank. 


Ps QO. Brown, Eisq., County Atiorney of Garfield County, 
Burwell, Neb. 


iDxax Six: I have your favor requesting the.opinion of this 
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department o on the following statement of facts: 


**Our local assessor assessed last year a bunchof cattle kept in 
our county belunging to parties in southern part of the state. 
These parties now claim that these cattle were a part of the capi- 
tal stock of their bank and as such were not subject to assessment 
io our county. If these cattle were the property of the bank, were 
they properly assessed in cur county?’’ 


In reply to your question I beg to say that under chapter 77 
of the Compiled Statutes, personal property such as live stock 
in herds is assessable in the county where such stock may be 
on the first day of April of each year. Section 10 of said 
chapter provides: 

“Live stock in herds or not connected with a farm shall be 
listed or assessed in the county where such live stock may be on 


the tirst day of April of the year for which the property is re- 
quired to be listed.’’ 


The claim that the cattle were a part of the capital stock of 
some bank and should therefore not be assessed independently 
of the capital stock is unsound, because the capital stock in a 
bank and property owned by a bank represent separate and 
distinct properties incapable of being merged for purposes of 
taxation. If these cattle were the personal property of the 
bank and were in your county April 1, 1902, they were prop- 
erly assessable in your county. The statute nowhere exempts 
a corporation from paying taxes on its personal property. 

Very respectfully, F. N. Provr, 

April 21, 1903. Attorney General. 


Crimisa Law—Journat Enrry—Murrimvs. 


Where there is aconviction in afelony case, the journal of the 
court and the mittimus should disclose the crime charged, the 
plea theretu, and the judgment of the court. 

John L. Sundean, Esq., Corinty Attorney of Saunders Coun- 

ty, Wahoo, Neb. 


Dxak Sir: I have your favor requesting my opinion as to 
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whether or not it is necessary for the journal of the court and 
the mittimus in a felony case to show the crime charged, 

In reply you are respectfully advised thatin my judgment 
the journal of the court should disclose the crime charged, the 
plea thereto and the judgment of the court thereon. The mit- 
timus should contain a full statement of the trime charged, 
the plea thereto and the judgment of the court thereon. 

Very respectfully, F, N. Provrt, 
April 21, 1908. Attorney General. 


Cirres—F ire and Potice Commissionrrs—AProInTMENT. 
é 


The governor has power to appoint a board of fire and police com- 
missoners for the city of South Omaha. 


Hon. John H. Mickey, Governor of Nebraska, Lincoln. 

Dear Str: In reply to your request for the opinion of this 
department as to your right to appoint a board of fire and 
‘police commissioners for South Omaha, I beg to say that the 
legislature conferred such authority upon you by House Roll 
No. 267, passed at the recent session. Section 63 of this act 
provides for the creation of such a board and among other 
things says: 

“Tmmediately upon the taking effect of this act the governor 
shall appoint five commissioners.’’ . (Session Laws 1903,"p. 159.) 

The act passed with the emergency clause and is therefore 
in force at this time, and under the provision above quoted 
you have the right to appoint the board now. 

Very respectfully, F. N. Provr, 

April 238, 1903. Attorney General. 


Scuoot Distriors—Sitres ror ScHoornousEes-—Bui.pines. 


The board of education in a city school district may select sites for 
schovlhouses and deterwine the manner of e:ecting tbe build- 
ings thercoa 
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Hon. William K. Fouler, State Superintendent of Public In- 
struction, Lincoln, Neb. 


Dear Stir: I beg to acknowledge the receipt of your favor 
containing the following inquiry: 

“In a district organized under subdivision 14, chapter 79, Com- 
piled Statutes, 1901, relating to schools in cities, what authority 
locates sshool sites and determines the manner and method of 
erecting schvol buiidings?’’ 

J think subdivision 14, chapter 79, Compiled Statutes, pro- 
vides a complete system for the management of the schools in 
cities having a population of over 1,500. Under this statute 
the business of the school district is managed by a board of 
education. The board has power to carry into effect the pur- 
poses for which a school district is created, including power to 
issue bonds of the district, when authorized to do so by a vote 
of the people. An examination of the entire subdivision con- 
vinces me that the legislature in enacting the statute intended 
by the act to confer upon a city school district full power to 
manage its affairs by, means of a board ofeducation. For 
authority to transact business of the districtthe board of educa- 
tion is not obliged to go outside of subdivision 14. By section 
7, of the act, the board has power to make its own rules and 
regulations. While the act gives the board control and man- 
agement of the business of the district, it does not in specific 
terms say ‘*what authority locates school sites and determines 
the manner and method of erecting school buildings.’’ If it 
was the intention to withhold this authority from the board, 
and have it exercised by a vote of the people, or in some other 
manner, the statute containing a complete system for managing 
the affairs of the district would have contained language ex- 
pressing that intention. The board uot only has the power 
granted in direct terms by statute, but has such other powers | 
as are necessary to carry into effect the powers granted. If 
my construction of subdivision 14 is correct, the method of 
selecting the site for a school house ina rural school district, 
under the provisions of section 8, subdivision 2, Compiled 
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Statutes, is not applicable to a school district in a city having 
a population of over 1,500. 

I am therefore of the opinion that the board of education in 
a city school district may locate sites and determine the man- 
ner of erecting school buildings. 


Very respectfully, F. N. Provr, 
April 26, 1903. Attorney General. 


SrmuinaL Law—Suspension or SenrENcE—TeERM or Lyprison- 
MENT, 


Where one sentenced to serve a term in the penitentiary procure 
a suspensivn of the sentence pending a review of the proceed- 
ings, but fails to perfect an appeal, such term is not reduced 
by the period cf suspension. 


A. D. Beemer, Exsq., Warden of the State Penitentiary, Lan- 
caster, Neb. ; 
_ Dear Sir: I have your favor requesting the opinion of this 
department as to the time of expiration of the sentence of one 
of the convicts in the penitentiary. 
. The commitment shows that this convict was sentenced June 
17, 1902, to the state penitentiary for a period of one year. 
The same day, on his application to the trial court, said sen- 
tence was suspended pending appeal to the supreme court 
The commitment further shows that on December 1, 1902, the 
court vacated the order of suspension for the reason that no— 
appeal had been taken, and ordered the execution of the sen- 
tence. 
On this statement of facts there can be no doubt as to the 
date of the commencement of the sentence. The prisoner is 
not entitled to have his year’s sentence reduced during the 
period of its suspension. It is your duty to detain him in the 
penitentiary for one year from December 1, 1902 , allowing 
him for good time, should he be entitled to it gids the rules 
_ Very respectfully, F.-N. Provr, 
April 28, 1903, Attorney General. 
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Country CLerK-—ComMPEnsATION. 


A county clerk who is ex officio clerk of the district court must 
account to the county fur the fees of both offices, and cannot 
retain compensation in excess of the county clerk’s salary a8 
limited by statute. ; 


Mark Spanogle, Fsq., County Attorney of Cheyenne County, 
Bridgeport, Neb. 


Dxar Sir: Your favor in regard to the right of a county 
clerk who is ea officto clerk of the district court, to retain fees 
for both offices in excess of $1,500 a year has been received, 

In the case of State v. Kelly, 30 Neb. 574, the county 
clerk was required to account for fees for making abstracts of 
title, though he received the fees as an abstracter. The su 
preme court held also in State v. Sovereign, 17 Neb. 175, that 
a county clerk should. account to the county for fees received 
by him for services as notary public, where the services might 
have been performed as county clerk. These cases tend td 
sustain the theory that the county clerk must account for each 
item of fees whether received by him as-county clerk or as ex 
officio clerk of the district court, and that he cannot retaii 
compensation in excess of $1,500 a year, where he acts in both 
eapacities. 

Section 42, chapter 28, Compiled Statutes, requires each 
county clerk whose fees exceed $1,500 a year in counties hav- 
ing a population’of not more than 25,000 to pay the excess 
into the county treasury... Section 44 of the same chapter re“ 
quires the county clerk to enter on his fee book ‘‘each an& 
every item of fees collected.”? In counties where the county 
clerk acts also as clerk of the district court, the former is the 
principal office, and I think the limitation of $1,500 applies to 
the fees of both offices, where both are held by one person. 
(State v. Whittemore, 12 Neb. 252; People v. McCalium, 1 
Neb. 182.) 

In view of the decisions and statutes cited, ] am of the 
opinion that a county clerk, who by virtue of his office as such 
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is clerk also of the district court, must account to the county 
for the fees of both offices and turn over to the county treasury 
all couipensation in excess of $1,500 a year. 
Very respectfully, F, N. Prect, 
April 28, 1903. Attorney General. 


Costs—ForrertuRE oF RxecoenizANceEs—ENFOKCEMENT OF 
JUDGMENTS. 
Judgments in favor of the state on forfeited recognizances or for 


eosts in criminal cases may be enforced against real estate 
owned by defendants. 


John H. Linderman, Esq., County Attorney of Dawson Coun- 
ty, Lexington, Web. 

_ Deak Sir: I have your favor of the 4th instant stating that 
the state has a judgment for costs against a defendant ina 
criminal case aud also a judgment on a forfeited recognizance 
against another defendant in a criminal ease. You also state. 
there is real estate in your county in the name of each of the 
defendants and you inquire if you have a right to assert liens 
against the property. 

In my judgment you have a right and it is your duty to file, 
answers in behalf of the state setting up the judgments in ac- 
cordance with the facts and permit the district court to protect 
the rights of the statethereunder. If you desire further advice 
when the cases are reached for trial, we will be glad to assist 
you in any way that we can. 

Very respectfully, F. N. Prout, 
May 6, 1908. Attorney General. 


ConsTABLE—NEGLEOT TO SERVE WARRANT. 


A constable may be convicted of the offense of neglecting to serve 
a warrant of arrest by evidence of the issuance and validity of 
the warrant, of its delivery to the officer and of the officer’s 
neglect to serve it. , ' 
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John L,.Sundean, FEsq., County Attorney of Soule Coun 
Wahoo, Neb. 


Dear Six: I have your favor requesting the opinion of this 
department on what evidence is necessary to convict a con- 
stable under section 169 of the Criminal Code, for delay and 
neglect to serve a warrant lawfully issued. 

In reply you are respectfully advised that under section 169 
of the Criminal Code, an officer who delays or neglects to serve 
a warrant of arrest lawfully issued, is liable to the penalty 
therein provided. Proof of complaint filed, warrant issued 
thereon by competent authority, delivery of warrant to officer 
and his neglect or delay to serye the same within a reason- 
able time, if not excused by circumstances over which he had 
no control, would be sufficient evidence in my judgment te 
warrant his conviction. 

Very respectfully, F. N. Provt, 

May 6, 1908. ~ Attorney (General. 


Tax-List—Form—Unvain Taxes—Reat Estat. 


The tax-list should contain a column in which the county treasnrer 
may eoter opposite the description of real estate the amount of 
unpaid taxes ue pre pwus years. 


A. A. Bischof, E Exq., County Attorney of Otoe County yy Ne- 
braska City, Neb. 


Dear Sir: I have received your request for an opinion as 
to whether the tax-list for 1903 should contain a column in 
which the county treasurer may enter opposite the description 
of each tract or parcel of land the amount of unpaid taxes for 
previous years. 

Section 143 of the new revenue law is as follows: 


‘*4s soon as the county treasurer shall receive tne tax-list of his 
county, he shall enter in the column opposite the description of 
each tract or parcel of land the amount of unpaid taxes with the 
year or years in which the same were due, and the date of unre- 
deemed sales, if any, for previous years on said ss e i 
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You state you are informed that many of the county 
treasurers throughout the. state claim this section has ne 
application to the taxes for 1903, but that the county treasurer 
of Otoe county takes a different view of the matter. Section 
243 of the new revenue law provides that the ‘‘act shall take 
effect and be in force from and after the first day of Septem, 
ber, 1903.’ Since the new law will not go into effect until 
September 1, 1903, the taxes must be assessed and levied ua- 
der the old law, the latter requiring the county board to make 
the levy on the last day of its sitting asa board of equaliza- 
tion. Such a sitting must commence on the first Tuesday af- 
ter the second Monday in June and cannot last more than, 
thirty days (Compiled Statutes, 1901, ch. 77, art. 1, secs. 
70, 77.) While the taxes for 1903 must be levied under the 
old law, they must be collected under the new. When the 
county treasurer receives the tax-list on or before November 
1, as required by the new law, he must find in the existing 
statutes his authority for collecting the taxes. He must per- 
form all the duties imposed by the revenue act of 1903, and can- 
notrely upon any statutory provision which has been repealed 
by that act. Section 143 when in force will require him, there- 
fore, to ‘‘enter in the column opposite the description of each 
tract or parcel of land, the amount of unpaid taxes with the’ 
year or years in which the same were due,”’ 

Is it the duty of the county clerk to make for 1903 a tax-list 
containing a column in which the county treasurer may enter 
opposite the description of each tract of land the amount of 
unpaid taxes thereon? It has been shown that, under the pro- 
visions of section 43 of the new law, the act will go into effect 
September 1, 1903. Under section 141 the clerk is not re- 
quired to deliver the tax-list to the treasurer before November 
1, 1903. The clerk therefore need not deliver the tax-list un- 
til the new law has been in force for two months. If he de- 
livers it after the new law goes into effect, he must deliver 
such a record as will enable the treasurer to perform the duties 
imposed upon him by the new law. The tax-list is the prop- 
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erty of the county. The duty of preparing it is imposed upon 
the county clerk, and in preparing it, he should adopt a form 
consistent with the purposes for which the record is made. 
The old law does not require the clerk to deliver the tax-list 
before September 1, 1903,—the time the new act becomes 
operative. The clerk may deliver the tax-list two months after 
the revenue act of 1903 goes into effect, and I do not thiak 
he would be justified in turning it over to the treasurer before 
that date, in order to justify under the old law a tax-list omit- 
ting acolumn required by the new law and essential to a per- 
formance of the duties of the county treasurer thereunder. As 
already stated the county clerk will have two months after the 
new law goes into effect in which to make the tax-list for 1903, 
and I am of the opinion that it will be his duty to insert there- 
in a column for unpaid taxes. 

Very respectfully, F, N. Provr, 

May 7, 1903. Attorney General. 


‘TAXATION—EQUALIZATION—CoMPLAINT. 


Under the revenue law of 1879 a complaint is necessary to give the 
county bvard of equalization jurisdiction to change an indi- 
vidual assessment made by an assessor. 

C. E. Spear, Esq., County Attorney of Boone County 

Albion, Neb. 

Dear Str: I have received your request for an opinion as 
to whether the county board of equalization, under the revenue 
law of 1879, has. power to review and correct an assess- 
ment, where no complaint thereof has been filed. The su- 
preme court has passed upon this question and held that a 
complaint is necessary to give the board jurisdiction to change 
an individual assessment made by an assessor. See State y. 
Dodge County, 20 Neb. 595; Divon County ». Halstead, ae 
Neb. 698; State v. Edwards, 26 Neb. 705. 

ory respectfully, F. N. Prout, 

May 7, 1908. Attorney General. 
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VitiacEes—Incorporation——County Boarp—EvyipEnce.  , 


A county board may refus? to incorporate a village which would 
include agricultural land not adapted to municipal purposes, 
and which without such land would not contain two hundred 
residents, 

A county board is not bound by statements in a petition for incor- 
poration of a village to the effect that the territory described is 
adapted to municipal purposes and contains two hundred resi- 
deuts, but may ascertain the facts from the best evidence ok- 


tainable. 
N. PD. Burch, Esq., County Attorney of Boyd County, Butte 
Neb. 


Drax Str: I have received your favor advising me that a 
petition to incorporate the village of Anoka has been presented 
to the county board and that a question has arisen as to the 
power and duty of the board in the premises. 


The statute in relation to the incorporation of villages con- 
tains the following provisions: 


‘*Whenever a majority of the taxable inhabitants of any town or 
village, nut heretotore incorporated under any law of this state, 
shall present a petition to the county board of the county in which 
said petitioners reside, praying that they may ve incorporated asa 
Village, designating the name they wish to assume, and the meets 
and bounds of the proposed village, and if such county board ora 
majority of the members thereof shall be satisfied that a majority 
of the taxable inhabitants of the proposed village have signed such 
petiticn, and tat inhabitants to the number of two hundred or 
more are actual residents of the territory desciibed in the peti- 
tion, the said board shall declare the said proposed village incor- 
porated.’’ (Compiled Statutes, ch. 14, art. 1, sec. 40.) 


In the present instance it seems that ‘ta majority of the tax- 
able inhabitants of the proposed village’? have signed the 
petition and that ‘inhabitants to the number of two hundred 
or more are actual residents of the territory described in the 
petition.’ It appears also from your statement that ‘‘the 
territory described in the petition’? contains an eighty-acre 
tract, part of which has been leased for farming; that the 
owner thereof objects to having the land included within the 
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corporate limits of the village on the ground that it is farm 
land and not adapted to municipal purposes; and that if this 
tract is excluded the remainder of the territory described in 
the petition will contain less than two hundred inhabitants, 
and in the latter event the board will not have jurisdiction 
to incorporate the village. 


You ask whether the board in acting on the petition has 
power to investigate and decide whether the eighty acre tract, 
for the purpose of incorporation, may be considered a-part of 
the village; or whether the boundary as described in the pe- 
tition corresponds to the actual limits of the ‘‘village,’’ as that 
word is used in the statute authorizing the incorporation of 
villages. 

The statute authorizes the incorporation of ‘‘any town or 
village.”? If the ‘‘village’? does not contain two hundred 
residents,.there is no authority for incorporating it. The 
supreme court has passed upon the meaning of the word ‘‘vil- 
lage’’ as used in this statute, and has held that it is there 
employed in its popular sense. The language of the court is 
that it ‘applies to villages in the ordinary and popular sense 
of the term, and was not intended to clothe large rural dis- 
tricts with extended municipal powers, or subject them to 
special taxation for purposes to which they are in no wise 
adapted.”? (State v. Diamond, 44 Neb. 154.) In State ». 
Mote, 48 Neb. 683, the rule was stated as follows: 


“The law authorizing the incorporation cf villages does not con- 
template including in the corporate limits remote territory or purely 
agricultural lands not actually connected with the village and not 
adapted to municipal .purposes,’’. 


_ In the cases cited it was held that the villages which in- 
cluded remote territory not adapted to municipal purposes were 
not legally incorporated. The statute contemplates a Jegal in- 
-corporation,and the county board necessarily has power to ascer- 
tain whether the village described in the petition is such a village 
as may lawfully be incorporated under the statute. The board 
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is not bound to accept the statements of the petition as conclu- 
sive, but may ascertain the facts essential to a proper exercise 
of the power conferred upon it-by law. If upon investigation 
it is conclusively shown that the petitioners have included im 
the proposed village territory having no natura] connection 
with the village and no adaptability to municipal purposes, 
and that exclusive of such territory, the village does not con- 
tain two hundred residents, the board should not incorporate it. 
To prevent a void order of incorporation the board may inquire 
into the facts. It may learn the truth from the best evidence 
ebtainable and accordingly grant or deny the prayer of the 


petition. 
Very respectfully, F. N. Provt, 
May 11, 1903. Attorney General. 


CoRPoORATIONS—-AMENDMENT OF ArticLus—InsuRaNnce 
Companies. 
Directors of an insurance csrporation have no power to wipes 
“amend or anoul the articles of incorporation. 


Authority to change a corporation’s form of government as’ estab- 
lished by the articles of incorpsration cannot be conferred upon. 
the board of directors by legislative enactment. 


Hon. Charles Weston, Auditor of Public Accounts, Lincoln, 
Neb. 

Drax Sre: I am in receipt from the insurance department 
of what purports to be the articles of incorporation of the Se- 
curity Mutual Life Insurance Company of Lincoln, N ebraska, 
adopted by two-thirds of the board of directors of said company 
for the purpose of reorganizing said corporation and adopting 
the provisions of the act of the legislature of 1903. 

The Security Mutual Life Insurance Company was organized 
ander the act of the legislature of 1895, being chapter 42, Ses- 
sion Laws of 1895. The articles of incorporation as originally, 
adopted by: said company provide: 


‘““These articles .of incorporation may be amended at any annual 
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meeting of bhe company by a two- thirds yote of all the members 
present and represented at such tneeting.”* 


Afterward amended articles of incorporation were adopted, 
which contain the following: 


- ‘#DPhese articles may be amended at any annual or special meeting 
of the members, provided, that notices of the proposed amendment 
or amendments shall have been mailed to each member not less than 
fifteen days prior to said meeting. The by-laws may be amended 
by the buard of directors at any meeting regular or special.’’ 


The articles of incorporation now submitted do not purport 
to have been made at any regular or special meeting of the 
members of the corporation, but by ‘‘more than two-thirds in 
number of the directors of the Security Mutual Life Insurance 


Company;”” 


and so far as the record of the meeting shows no 
notice was given to any member of said corporation aside from 
the directors who were present and: participated. It is true 
that section 28 of the act ef 1903, being ‘‘An act to regulate 
the organization and operation of life insurance companies on 


the mutual, level premium, legal reserve plan,’’ provides: 


‘That any domestic life insurance corporation now doing husi- 
ness * * * may accept the provisions of this act within six months 
after ils passage, by an affirmative vote of at least two-thirds of its 
board of directors and may adopt new articles of incorporation and 
by-laws to conform tothe same and may or may not change its 


’ 
name.? A 


In my judgment, however, the legislature in adopting this 
provision exceeded its powers. Directors of corporations are 
selected for the purpose of conducting the affairs of the corpor- 
ation within the limits of its charter powers. They may on 
proper delegation of such power make and adopt by-laws for 
the government of its affairs not inconsistent with its articles 
of incorporation; but it has no power to alter, amend or annul 
the articles themselves. Such articles are adopted by the 
members of the corporation and when adopted become together 
with the statute authorizing such corporatien its charter. Its 


REPORT OF THE ATTORNEY GENERAL 


organic law can be amended or annulled only in the manner 
designated in the articles themselves and by the same power 
that adopted them. 

To permit the board ‘of directors of a corporation to change 
the fundamental law upon which the corporation is foanded 
cannot be permitted; nor can it be authorized even by legisla- 
tive enactment, as it invades the vésted rights of the membere 
ef the corporation who have contracted with reference to the 
articles of incorporation and statutes as they then existed, the 
obligations of which cannot be impaired. (Constitution, art. 
1, sec. 16.) 

For the reasons above given I am of the opinion that the 
articles of incorporation presented have not been adopted by 
the Security Mutual Insurande Company,.and J therefore with- 
hold therefrom my official approval. 

Very respectfully, F, N. Prout, 

May 20, 1903. ; Attorney General. 


RemEpres—Contracr. 


Scnoot Lanps—Forrerrure or Lease 


-~—Srarures—Norice ro LessrrE—AssiGNMENT oF LEASE. 


The legislature has power to provide remedies for enforcement or 
forfeiture of contracts aod to make the remedies applicable to 
existing obligations. 

A party to a contract has no vested right in what is solely a remedy 
for enforcement of obligations, but the legislature may change 
the remedy at pleasure. 

In providing a remedy for enforeement of school land leases the 
legislature has power to shorten the time between notice and 
forfeiture and to make the change applicable tu existing con- 
tracts. 

The Jegislature has power to change the manner of notifying non- 
resident lessees of school land of the forfeiture of their leases 
for non-payment of rental. 

In giving noiice of forfeiture of school land Jease3, the notice may 
include all delinquent contracts of lessee. 

One holding an assignment of a schnol land lease has no greater 
rights than those acquired by the original lessee. 
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After a school land lease has been forfeited for non-payment of 
rental the commissioner of public lands and buildiogs mayTre- 
fuse to file an narecorded assigament of the lease. 


Tin. George D. Follmer, Commissioner of Public Lands and 
Buildings, Lincoln, Neb. F 
Dar Sir: I have received your favor informing me that 
John TH, Storjohann, of Dennison, Iowa, leased from the state, 
March 27, 1896, a portion of the school land in Knox county; 
that he was in default in payment of rental for more than six 
months prior to May 26, 1902, when a registered notice was 
mailed to him at Dennison, Lowa, informing him that forfeiture 
of the lease would be declared upon his failure to pay the de~ 
linquent rental within ninety days; that he refused to reccive 
the letter containing the notice; that the board of educational 
lands and funds forfeited his lease November 11, 1902, for 
non-payment of rental which became delinquent July 1, 1901; 
that the land was leased to C. N. Crandall March 2, 1903, at 
a valuation of ST an acre. You also advise me that A. K. 
Aaberg claims to hold an assignment of Storjohann’s lease and 
demands that the assignment be recorded in your office. He 
has paid the county treasurer of Knox county the rental on the 
old lease to July 1, 1903, and asserts that it was not legally 
canceled and is therefore in full force and effect. According 
to your letter counsel for Aaberg gives three reasons why 
Storjohann’s lease was not legally canceled, the first of which 
is as follows: 


1. Under the statute in force at the time the land was 
leased to Storjohann in 1896, six month’s notice was required 
before forfeiture could be declared, and sych notice was not 
given. 

_ The act under which the lease was exccuted authorized for- 
feiture after 77 months from service of notice'to pay the delin- 
quency (Compiled Statutes, 1895, ch. *80, art. 1. see. 16), but 
before the lease was canceled for non-payment of rental, 


the statute had been changed so as to permit forfeiture after 
eon 
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ninety days from service of notice. The-later statute also 
enacted; ‘The provisions of this section shall apply alike to 
all the lands heretofore sold or leased and to:all lands hereafter 
leased as educational lands of this state."’ (Compiled’ Stat- 
utes, 1901, ch. 80, see. 17.) The first question is, therefore, 
had the legislature power to shorten the time from six months 
to ninety days and make the change applicable to a lease or 
contract in existence when the statute was amended? 


The federal and state constitutions forbid the legislature to 
impair the obligations of contracts or interfere with vested 
rights. This proposition is not subject to controversy, and it 
“is equally clear that the legislature has power to provide 
remedies for enforcement or forfeiture of contracts and tomake 
the remedies applicable to contracts already in existence. 
( Schoenheit v. Nelson, 16 Neb. 236, Statev. Mc Peak, 31 Neb. 
143.) <A party to a contract ‘has no vested right in what is 
solely a remedy for enforcement of the contract, but the legis- 
lature may change the remedy at pleasure. (Lockett 7, Usry, 
28, Ga. 350.) The supreme court of the United States has 
said: : 

“One who engages by contract to do a certain thing cannot 
claim that the obligation he has assumed isimpaired by legisla- 
tion that is designed only to enforce performance of his obliga- 
tion.’ (Cityand L. R. Co,, v. New Orleans, 157 U. 8. 224.) 

In providing methods for conducting business with the state 
the legislature may change forms and impose upon parties te 
existing contracts such new conditions and restrictions as are 
demanded by public policy. (Gage ». Steweurt, 127 TH. 212.) 
in this state the principle stated has been held applicable toe 
school-land leases. In State v. Scott, 17 Neb. 686, the su- 
preme court sustained a statute which so amended the law as 
to authorize the board of educational lands and funds to forfeit 
teases instead of the district court, thought he amendment 
affected contracts in force when the amendatory act was passed. 


The contract between the state and Storjohann was a lease 
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for a portion of the school land. The statutory provision for 
forfeiture was for the benefit of the state. It-was intended as 
a means to enforce the contract. Lessee’s right to redeem was 
not taken away. Both statutes required notice, The time be- 
tween the date of notice and forfeiture was shortened from six 
months to ninety days.. Iam inclined to adopt the view that 
this change in time related to the remedy and that it 
was ‘a reasonable and proper exercise of legislative 
power. It was the duty of lessee to pay his instalments of 
rental according to tlie terms of his agreement. Forfeiture re- 
sulted from his failure to keep his bargain, and I do not under- 
stand how a vested right could grow out of his own default, or 
how a legislative enactment shortening time between notice and 
forfeiture, but allowing him ample time to pay delinquent 
rental and thus prevent the cancellation of his lease, could de- 
prive him of a vested right. At the time of making a contract, 
existing statutes may authorize either party to enforce its terms 
by suit brought any time within twenty years, and yet the 
legislature has power to so amend the laws as to bar an action 
on the contract unless suit is commenced within two years, 
On this point the supreme court of the United States has said: 

“It was undoubtecly within the constitutional power of the leyis- 
juture to require, as to existing causes of action, that suits for their 
enforcement should be barred unless brought within a period less 
than that prescribed at the time the contract was made or the 
liability iucurred from which the cause of action arose.’’ { Kosi- 
konong v. Burton, W4 UV. 8. 675.) 

In Jones ». Stull, 9 Barb. N.Y, +82, the report of the 
case shows that the statute in force when.a mortgage was cx- 
ecuted required twenty-four weeks’ notice before foreclosure 
sale. When the mortgage was foreclosed and the property 
sold the statute had been changed to require only twelve weeks’ 
notice, which was duly given. Redemption from sale was de- 
manded by mortgagee on the ground that notice should have 
been given as required by the earlier statute, but the court held 
the later statute valid and that twelve weeks’ notice was suffi- 
cient, saying: 
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“The obligation of a contract consists in its binding foree upon 
the party making it. The remedy is the power and the means 
given, either in the contract: itself “or by the law of the land, to 
the other party to eoforce, the fultillment of tbe obligation when 
it is broken. The legislature cannot deprive a party of this right, 
or of the means to enforce it, but it may undoubtedly change time, 
and mode, and process, and forum, at its pleasure, so that the 
binding obligation, and tha right to enforce it, remaiao essentially 
unimpaired, and some adequate means are still secured. It is said 
in Butler v. Palmer, 1 Hill 329: ‘The authorities are abundant, both 
in the United States courts and our own, that a statute impairing 
the remedy is constitutional, especially when it operates merely 
by way of limitation in poirt of time.’ That was acase where an 
existing right cf redemption for one year was reduced to nine 
months by the act of the legislature and it was held to be zonstitu- 
tional.’’ 


The objection of counsel for Aaberg is no doubt based on 
the theory that the remedy in this instance is part of the con- 
tract; that to impair the remedy is to impair the contract itself; 
and that the effect of the limitation in the amendatory act is to 
shorten the period of redemption, and that this right cannot be 
impaired by legislation, While this contention might be made 
the subject of reasonable controversy, [ think for the reasons 
already given it is untenable. If forfeiture of contracts and 
resale of school !ands can be thus defeated, it will be next to 
impossible for the legislature to make statutory changes de- 
manded by changed conditions and by good business manage- 
ment of the school lands. I am therefore of the opinion that 

* the legislature had power to shorten the time between notice 
and forfeiture and that Aaberg’s first objection to the eaneella- 
tion of Storjohann’s lease is without merit. 

2. Another objection to the forfeiture is that you attempted 
to give notice by registered mail under the new law, while the 
law under which the aca was executed required notice by 
publication. 

The answer to this objection is the same as the answer to 
the first. The legislature had power to change the manner of 
serving notice on non-resident lessees who fail to pay rental 
Such a change relates to the remiedy and is no part of the con 
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tract. A lessee has no vested right in a particular kind of 
notice. 


The statute required you to disregard unrecorded assignments. 
Aaberg’s assignment was not filed in your office. He was not 
therefore entitled to notice. You sent a registered letter to 
Storjohann, Dennison, Lowa, as required by statute. He re- 
fused to receive the only notice to which he was entitled by 
law. Having declined to receive any notice at all, it is diffi- 
cult to see how the kind or time of notice could be material; 
and Aaberg, the assignee, could have no greater right than 
the original lessee. lam of the opinion that the second ob- 
jection is not based on any legal ground. 


3. The third objection to the forfeiture is that the school 
land oceupied by Aaberg is held under separate leases and that 
separate notices should have been served. 


The statute does not require separate notices. The notice 
must be given to ‘‘/essee."? Tf he is notified that his leases 
will be canceled unless he pays the delinquencies, separate 
notices are unnecessary. An examination of the case of State 
v, Scott, 17 Neb. 687, will show that it contains a copy of a 
notice including more than one contract. This indicates that 
it has long been the practice to inelude in one notice all the 
delinquent contracts of lessee. Iam of the opinion that this 
practice is correct. Storjobann refused to receive any notice. 
How does Aabery know that the unopened registered letter to 
Storjohann did not contain a separate notice for each lease! 
When the latter refused to receive any notice how could it be 
material to him or his assignee whether there were many no- 
tices or only one? 

Section 17, chapter 80, Compiled Statutes contains this 
provision: “ 


‘In serving the ostices of delinquency and forfeiture herein 
provided for, the commissioner shall recognize as the lessee or owner 
of the lease or sale contract the person, whose title appears last of 
record in his office.’’ 
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The next section is as follows: 


‘*No assignment of a school land Jease or sale contract shall be 
valid nnotil recorded in the offica of the commissioner of public 
‘ands and build'ngs and shall not be eligible to such record if there 
are acy payments ef interest or rental due at the time said assign- 
ment is offered for record.’’ 

Aaberg’s assignment was not offered for record until his 
assignor’s lease had been canceled for non-payment of delin- 
quent rental, and I am of the opinion it is your duty to decline 
to register it. For reasons stated Tam also of opinion that the 
board of educational lands and funds should refuse to cancel 
the forfeiture of Storjohann’s lease, unless directed to do so by 
a court of competent jurisdiction. ; 

Very respectfully, F. N. Proot, 

May 20, 1903. Attorney General, 


County SurERINTENDENT—SALaky. 


The salaries of the county superintendents of public instruction 
will be increased from the time the statute allowing the ir- 
crease goes into effect, though the change will take place dur- 
ing the term of the present incumbents. 


Hon, William BK. Fowler, State Superintendent of Public In- 
struction, Lincoln, Neb. 


Drar Sir: LI have received your letter asking when the sal- 
aries of county superintendents of public instruction will be in- 
creased under House Rell 134, recently passed by che Jegis!a- 
ture. ( Compiled Statutes ch. 79, subs 2, sec. 2.) j 

This act relates to the salaries of county superintendents of 
public instruction, It was passed without an emergency 
clause. The legislature adjourned April $8, 1903, and the law, 
therefore, will go into effect July 9, 1903. Former statutory 
provisions fixing salaries of such officers will be repealed by 
the new act and will have no existence after House Roll 134 
becomes operative. It follows that, from July 9, 1903, the 
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compensation of county snperintendents will be the compensa. 
tion authorized by the new law. 


Very respectfully, ; F, N. Prout, 
May 21, 1903. Attorney General. 


Taxarion —Scnoor Lanps—-Improvements. 
~ School Jands are not taxable while the fee thereto is in the state. 


The interest of a purchaser or lessee in schoul lands and his im- 
provements thereon are taxable. 


Bert Mapes, Esq, County Attorney of Madison Coun ty, Nore 
folk, Neb. 
Dear Sir: I have yours of recent date in which you ask: 


“I. In assessing school lands should the assessor take into ac- 
count anything more than the improvments in making his assess- 
ment? ; 

“2. Can the equity of the holder of a schoul land-contract b> 
assessed?'’ J 

T assume that the school lands referred to are lands, the 
title to which is held by the state for the benefit of the perma- 
nent,school fund and leased or under contract of sale to indi-— 
viduals by the commissioney of public lands and buildings, as 
provided by statute. Under the provisions of theconstitution 
of this state all property of every kind and description, except 
that specifically exempt by the constitution, must bear its pro- 
portion of the burden of taxation . Any interest in land is 
property. Section 3, chapter 77, Compiled Statutes provides: 

“School Jands sold under the provisions of any law of this state, 
or sucn aS have heretofore been sold, shalinot be taxable until the 
right to a deed shail have become absilute, except the value of the 
interest of suc person shall be taxable, which interest shatl'ba 
determined by the amount paid and invested in improvements on 
such lands; provided, that the invested value of such improvements 
by reason of live fences, fruit and forest trees grawn and cultivated 
6n such lands shall not be taken into aecount in assessing the value 
of such improvements.’’ 

Section 12 of the same chapter provides: 

/ 

‘When real estate is exempt in the hanas of the holder «f the fee 
and the sime is contracted to be sold, the amount paid thereon by 
the purchaser, with the enhanced value of the investment and 
the improvements thereon, uwatil the fee is conveyed, shall be held 
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to be ‘personal property and listed and assessed as such in the place 
where the land is situate.’’ 


The fee to school lands being in the state is specifieally ex- 
empt from taxation. When such lands, however, are held 
either by lease or contract of sale, the interest therein of the 
contract holder, or lessee, together with the value of the im- 
provements thereon, are to be listed and assessed as personal 
property. This principal is supported by the opinion of Lrvine, 
C., in State «. Tucker, 38 Neb. 56. 


This department had occasion to discuss this question in 
part in an opinion given to Mr. W. R. Ellis, county attorney 
of Knox county, which will be found in the Report and Opin- 
ions of Attorney General 1901-1902, p. 125; also to the com- 
missioner of public lands and buildings at page 137 of that re- 
port, which, together with this communication, will I think, 
fully answer your questions. 

Very respectfully, — F, N. Provr, 

May 22, 1903. Attorney General, 


Deuinquent Taxes—ENFORCEMENT. 


After the county board has taken the steps necessary to enforce 
payment of delinquent taxes under the cumulative remedy 
created, by the scavenger law, it Cannot apply such law to some 
of the tax-debtors and release others from the operation thereof. 


Frank J. Taylor, Tesy., County Attorney of Howard County, 
St Pieul, Nebo 


Dear Sir: | have your favor of recent date in which you 
ask whether or not under House Roll 852, commonly known 
as the ‘‘scavenger bill,”’ where a county board desires to take 
advantage of such act in the collection of taxes, can they in- 
elude a part only of such taxes under that method of collection - 
or must it be all? 

In reply I beg to say that this act was passed as a eumula- 
tive measure. It does not interfere with the manner of col- 
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lecting taxes under previously existing laws, butif it is resorted 
to at all by the county, it then becomes the exclusive remedy 
for that year and all taxes must be collected under it. The 
county cannot collect part under one act and part under 
another. 
Very respeetfully, F. N, Prov, 
May 23, 1908. Attorney General. 


Country TrREAsuRER—-CoMPENSATION. 


Where two county treasurers are incumbents cf the same office in 
one year, no part of the compensation earned by the first can 
be given to his successor. 

A county treasurer serving part of a year only may retain all fees 
received by him, unless the amount exceeds the limit fixed by 
law. 

The law does not make a county treasurer’s compensation uniform 
for the months, quarters, or other fractions of a year. 

A esunty treusurer’s time of acsounting is the end of the calendar 
year. ; 

Where two cuunty treasurers are incumbents ip one year, each is 
entitled to ten per cant. an his proportionate share of $6,000 
end to four per cent. on his proportionate share of $4,000, as 
determined by the amount severally collected, uniess the first 
bas earned th: maximum compensation allowed by law. 


A Avngsbury, Tisye. County Attorney of Déeon County, 
Ponca, Neb. 


Dar Sir: | beg to acknowledge the following inquiry: 


“The office of county treasurer of Dixon county bas becomé 
vacant by reason of the death of W. J. ‘IThompsoo, and tbe county 
board will convene Wednesday May 27, fer the purpose of filling 
the vacancy. The treasurer’s commission or salary on the total 
amount of taxes collected by him since January 1, bas not been 
deduced. The statute provides for the payment of 10 per cent., 
4 per cent. and 2 per cent. commission. J desire to get your 
opinion how this is to be paid in making settlement with Mr. 
Thumpson’s Jegal representatives,--whether the fees for collecting 
the taxes shall be prorated for the fiscal year. or is his estate en- 
titled to the full 10 per cert. on the first $6,000, 4 per cent. on 
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next $4,000 and 2 per cent. on allin excess of $10,000, cr shonl 
these sums b: equaliacd for the full year and proratec??’ 


The answer to your questions must be found in the statutes. 
The county board can neither increase nor decrease the com- 
pensation of an officer whose fees or salary are fixed by stat- 
ute. (City of Lincoln. Gallaher, 68 Neb. 339; Slate v. 
Roderick, 25 Neb. 629; Connty of Logan +. Doan, 34 Neb. 
104.) If the statute makes no provision for compensation of 
an officer, his services are gratuitous. (State. Meserne, 58 
Neb. 453.) Where two county treasurers perform services in 
one year, the county board has nothing to do with questions 
relating to an equitable division of fees, if compliance with the 
statutes leads to a different result. The enactments of the 
legislature must be obeyed, though one treasurer should obtain 
a year’s salary for services of a few months, The. statutes 
provide: 


‘*Hach county treasurer shall receive for his services the follow- 
ing fees: On all moneys collected by him for each jiscal-year, under 
$6,000, ten per cent. Four allsums over $6 000 and under $10,000, four 
per cent. On ull sums over $10,000 two per eent. On all sums 
eollected, percentage shall be allowed but once; and in computicy 
the amount collected, for the purpose of charging percentage, all 
sums from whatsoever fund derived, shall be included together. 
except the schcol fund.’’ (Compiled Statutes, ch. 28, see. 20.) 

“That every county judge, county clerk, county treasurer, and 
sheriff of each-county, whose f2es shall in the wyeremare exceed the 
sum of $1,500 exch fer the county judge and cvunty: clerk, and 
$2,000 each fur sheriff and county treasurer per anoun, shall pay 
such excess into the treasury of the Gsenty in which they hold 
their respective offices: * * * but in no instances shall such offi- 
eers receive more than the fees by them respectively and actually 
collested.”? (Compiled Statutes, ch. 28, s3c. 42.) 


The only compensation allowable is in the form of commis- 
sions. At the rate allowed by statute, the former treasurer is 
entitled to commisszon on all taxes collected by him unless the 
total amount exceeds $2,000. No part of the commission or 
fees earned by ithe former treasurer can be given. to his sue 
cessor, There is nothing in the statute to indicate that the 
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legislature intended to require a treasurer in any contingency 
to divide his compensation with his successor. Compensation 
when earned is property belonging to the officer (State +. 
Vincent, 46 Neb. 408), and a county treasurer serving part of 
a year only may retain all fees received by him unless the 
amount exceeds the limit fixed by law. The statutory pro- 
vision limiting the treasurer's compensation to $2,000 for an 
entire year does not amend or change the provisions relating to 
commissions further than to fix the limitation itself. The 
compensation, therefore, is not intended to be.uniform for the 
months, quarters or other fractions of a year. When official 
duties are ouerous aud liabilities great, the earnings are large. 
In times of inactivity the compensation is less. Distribution 
of earnings must be made according to this method of the law 

makers. Following is the ruling of Judge MeLean: 

‘A regeiver of public moneys is entitled, under the Jaw, to one 
per cent. on moneys received, until the allowance shall amount 
to $2,500, though the same shall acerue within the first six months 
of the year. This per centum cinnot be graduated, as an annurl 
salary, to be paid quarterly. Especially this cannot be done, where 
the officer is changed.’’ ‘(United Stutes v. McCarty, 1 McLean 306: 
United States v. Edwards, 1 McLean, 467.) 


This is also the rule of the supreme court of the United 
States as announced by Judge Story. (Cited Sfutes », Dick- 
SOn, 15 Pet. [U. 5.] 141.) 


j 

From the conclusion that a treasurer serving during the first 
part of the year may be entitled to retain all fees on the taxes 
collected by him, it does not follow that the coramissions of 
10 per cent. and 4 per cent. are exclusively for his benefit-and 
that his successor’s compensation for the remainder of the year 
is only 2 percent. of the collections. The statute does not say 
that each treasurer, shall receive LO per cent. on the 7st 86,000 
collected. The language of the act is: <‘‘Each county treas- 
nrer shall receive for his services the following fees: On all 
moneys collected by him fur cach fiseal year, wider $6,000, ~ 
ten per cent.’ The statute further declares: ‘‘In computing 
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the amount collected for the purpose of charging percentage, 
all sums, from whatever fund derived, shall be included to- 
gether except the school fund.’* The 10-per-cent, rate as well 
as the other percentages applies to the collections for the en- 
tire year. The time of accounting is the end of the fiscal or 
ealenddr year. (Barnes v. Rad Willow County, 62 Neb. 505.) 
As to rates of commission the statute makes no distinction be- 
tween a treasurer serving at the beginning of the year and one 
who serves at the end of the year. Where two treasurers col- 
lect taxes in one year each is entitled to 10 per cent. on his 
proportionate share of the $6,000 and to + per cent. on his 
proportionate share of the $4,000, as determined by the amount 
severally collected, unless the first has earned the maximum 
compensation of $2,000; but the exact amount to which each 
is entitled cannot be ascertained until the end of the year when 
the amount of money collected by both becomes known. 
Very respectfully, F. N. Provt, 
May 28, 1903. Attorney General. 


County Cierxk—Roapv Noricrs—Pvustication, 


The county clerk may publish road notices in a newspaper selected 
by himself. 
James Bow, Esq. County. Clerk of Greeley County, Greeley, 
Neh, 


Duar Str: J have your favor of recent date asking 
“whether or not the county clerk ean publish road notices in 
any paper in the county he may select, or is the clerk com- 
pelled tu publish same in the paper declared by the county 
commissioners to be the official paper of the county#’ T have 
also the request of the county attorney of Greeley county that 
[ advise you on this point. — 

Section 18, chapter 78, Compiled Statutes, entitled «“‘Roads,”’ 
provides that within 20 days after a day is fixed by the clerk 
a notice shall be served, Such notice shall be. published for 
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four weeks in some newspaper published in the county. 
This notice isto be prepared, signed and published by the 
county clerk. y 

It is made the duty of the county clerk to prepare, sign and 
publish this notice in sem. newspaper published in the county. 
This language would indicate that the selection of the news- 
paper is left to the clerk. The statutes provide that the 
county board may cause the proceedings of the board to be 
published in one newspaper in the county. (Compiled Stat- 
utes, ch, 18, art. 1, see. 25, p. 5.) The delinquent tax list 
shall be published in.some newspaver to be designated by the 
county board. (Compiled Statutes, ch. 77, art. 1, sec. LO9.) 
Indeed, wherever the newspaper in which publication is to be 
made is to be designated by the county board, it is so indicated 
by the statute providing for such notice. There is no such 
thing known to the law as the ‘official paper’’ of the county, 
but each newspaper in which publication is legally made. is 
‘official’? for that particular notice. 

You are advised, therefore, that, iu the judgment of this de- 
partment, it is the duty of the county clerk to publish road no- 
tices in some newspaper published in the county and that the 
selection of such paper is the prerogative of the county clerk. 


Very respectfully, -F.N,. Provt, 
June.1, 1903... Attorney General. 


Scnoot Disrriers—Vorine Taxes—Misraxe—-Liapiniry oF 
, Orricrrs——MANpamus. 


The duty of reporting to the county board the-amount of taxes 
voted by arural school district is imposed upon the district 
board and not upon the secretary alone. 

The public should not be deprived of revenues through mistakes cf 
officers. 

A rural school district board may be compelled by mandamus to 

_ make a correct report of the proceedings of the annual meeting, 

The voters of a tural school district mav call a meeting and direet 
the school board to perform its duty. 
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A rural school district meeting may direct Jitagation affecting the 
rights of the scboul district. 


Where a rural school district vores taxes to the extent of a 25-mili 
levy and the members of the school board, solely through mis- 
take. certify a 20-mill levy only, the school district cannot 
maintain an action against its officers for the amount of revenue 
lost through such mistake. 


Hon. William WW. Fowler, State Superintendent of Public In- 
struction, Lincoln, Neb. 


Dear Sir: I have received your request for the opinion of 
this office upon the following proposition: 


‘*The electors of a rural schoo} district in Furnas county voted a 
25-mill levy for school purposes at the Jast anural schou! meeting. 
In reporting to the county board the action of the school district, 
the secretary of the schon! board by mistake certified a 2U-mill levy 
instead of the 25-mill levy which bad been voted. The school dis- 
trict may fall short o! funds On account of the error, and think they 
bave a cause Of action against the sceretary to make good the 
difference between toe amvuunt that would have been raised had 
be properly reported the action of the school district and the 
amount actually raised. Is the secretary answerable to. the school 
district fur such a deticiency?’*. 


The statutory provision for reporting the taxes voted by the 
district is as follows: 


‘*The tax £0 voted shall be reported by the district hoard to the 
covoty clerk, and shal! be levied by the esunty board, and col- 
leeted as other taxes.'’ (Compiled Statutes, ch. 7%, sub. 2, sec. 11.) 


The duty of reporting to the county board the taxes voted 
by the district is imposed upon the d/strict hoard, aud not 
upon the secretary. Each of the other members of the school 
board is bound equally with the secretary by the statutory 
direction quoted, Under the statute therefore there is no sepa- 
rate duty on part of thesecretary to certify to the county board . 
the taxes voted for school purpéses. In respect to the ques- 
tion presented, the liability of one member is the same as 
anotker’s. This being true, must the district board, for the 
error in certifying the taxes voted, pay to the district an amount 
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equal to one-fourth of the taxes levied¢ The statutes nowhere 
state that the school board may be held to sucha liability. 


There is no provision of law requiring the members of such a 
board to give bond for the faithful performance of such a duty 
and requiring them to pay the damages if they fail in that re- 
gard, The treasurer only is required to give a bond and it re- 
lates to his duties as treasurer alone, and does not hold him 
accountable for failure of the déstréct hoard to correctly certify 
to the county board the taxes voted. If it was the purpose of 
the lawmakers to hold the school board personally liable in 
such a case, is it not fair to assume that they would have stated 
their purpose in plain language in anact of the legislature? If 
the legislature intended to make the school directors personal- 
ly liable to the district for the amount of revenue lost through 
their mistakes, why were they not required to give bond to se- 
cure performance of that obligation? Many school directors 
are pecuniarily irresponsible. They are not required to give a 
bond. In many cases judgments against them, if rendered, 
would be worthless, The constitution granted te all persons 
between tive and twenty-one years of age the right to receive 
free instruction in the common schools. The proper adminis- 
tration of the state government depends upon the protection 
and exercise of this right. Does any part of the revenue for 
school purposes depend on whether a district may sue the 
directors and recover against them a judgment for the amount 
of taxes which, through mistake, they failed to certify to the 
county board? It seems to me that revenue for school -pur- 
poses should not in any instance be inso precarious a situation 
as that described. In raising revenue, I think it would be 
more reasonable and just for school districts to confine them- 
selves to the methods and sources pointed out in the constitu- 
tion and statutes. Nor am I convinced that the means thus 
provided is in any sense defective or inadequate. 


The legal voters of the district had ample power to vote the 
necessary taxes. They properly exercised that power, and it 
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was the duty of the district board to certify the correet amount 
voted to the county board for levy and collection. Failure of 
the district board to perform its duty did not necessarily de- 
prive the school district of any of the revenue, The public 
cannot be deprived of revenve through mistakes of officers. 
(Johnson v. Binley, 54 Neb. 733; Spiech +. Tierney, 56 Neb. 
514.) After the erroneous certificate had been sent to the 
county clerk, there was ample time to make and forward acor- 
rect one, and if the latter course had been pursued, the county 
board would have been required to make a 25-mill levy. 
(State v. Paddock, 36 Neb. 263.) The district board could 
have been compelled by mandamus to make a correct report of 
the action of the annual meeting. (State v. Studhert, 11 
Neb. 359.). The voters of the district were authorized by 
statute to call a meeting and direct the school board to perform 
its duty. (Compiled Statutes, ch. 79, sub, 2. sees. 15, 16.) 
Section 16 just cited, provides: 


“They [voters] may also give such directions and make such 
provision as they shall deem necessary in relation to the prosecution 
or defense of any proceeding tn which the district may be a party, 
or interested,’’ 


This was not an idle grant of power. The legislature meant 
that it should be exercised: The voters: of the district could 
have- directed the bringing of a suit to require the district 
board to perform its duty. By statute many of the duties re- 
lating to the control and management of the affairs of the dis- 
trict are committed to the voters themselves. They remained 
inactive until it was too late-for the school board to correct its 
error. The members of the board committed the error with- 
out malice or evil purpose. They did not misappropriate 
money which lawfully eame into their hands. From all that 
appears in your statement, they made a conscientious effort to 
follow the direction of the statute. Under such circumstances 
the school district cannot maintain an action against the direct- 
ors and recover a judgment equal in amount to one-fourth of 
all the taxes levied for school purposes, . 
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In First Parish of Sherburne v. Fiske, 8 Cush, (Mass, ) 264, 
the report of the case shows that the parish assessors levied 
only a portion of the taxes yoted by the parish and that the 
parish sued them for the difference between the amount voted 
and the amount levied. The supreme court of Massachusetts 
dismissed the snit, and among other things said: 


‘The relation of assessors to the town or parish by which they 
are elected, is not tuat of servant and master, cr agent and prin- 
cipal, in any such sense as will subject the assessors to a civil 
actiin by the town or parish,-to recover damages for negligence 
in the discharge of the public duty devolved upon them by such 
appcintment. * * * Jf liable at all to the town or parish from 
which they received their appvintment, they areso certainly only 
for want of fidelity and integrity or for not discharging their duties 
according to their best judgment and understanding.’’ 


Violations of statute and mistakes which decrease the reve- 
nue for school purposes are greatly to be regretted, but after 
an extended investigation I am convinced that no cause of ac- 
tion in the present instance exists in favor of the school district 
and against the members of the school board. for the amount 
of taxes which the county board, through mistake of the school 
board, failed to levy. 


Very respectfully, F. N. Prout, 
June 3, 190+. Attorney General. 


Devostrory LAw—-AMENDMENT. 


That part of the depository law applicable to county depositories 
was not changed by the amendment of 1903. 
Oscar Thomas, Esq., County Attorney of Harlan County, 
Alma, Neb. 


Dear Srr: I have your favor of the Ist. instant, in which 
you state that you understand the last legislature passed an. act 
‘amending the depository law (Compiled Statute, ch. 18, art. 
3, sec. 18), reducing the rate of interest to be paid on public 
money deposited, and asking if the county board or county 
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treasurer can require banks in which public money is deposited 
to give new bonds at this time to conform to the requirements 
of the new law. 

In reply I beg to say that the act referred to was an amend- 
ment of the act which has been in existence since 1899 and re- 
fers alone to state depositories. The law at that time was 
amended so as to provide that no stockholders of a bank 
should sign a surety bond, reducing the rate of interest on 
‘county deposits,’’ to 2 per cent, and leave state deposits at 
the old rate of 8 per cent., but changing the form of the bond 
for state depositories so as to read 2 per cent. The law of 
1903 was passed to correct this oversight and has no applica- 
tion whatever, so far as the amendment is concerned, to 
county depositories. 


Very respectfully, F. N. Provr, 
June 8, 1903. Attorney General. 


Firs Escaves—CommissionErR oF Labor, 


The deputy commissioner of labor is not authorized by section 15, 
chapter 30 Compiled Statutes, to require Owners to put fire 
escapes On three story buildings, the ground floors of which are 
used for stores and the second and third flovrs for residences. 


Bert Bush, fsq., Deputy Commissioner of Labor, Lincoln, 


Neb. 


Dear Sir: I have your favor of the 2nd instant, in which 
you ask for an opinion of this department as to your power as 
deputy labor commissioner to compel the equipment of three- 
story buildings, the ground floors of which are used for store 
purposes and the second and third floors for rooming and resi- 
dent purposes, with fire escapes, under section 4 of the act, a 
copy of which you enclose, 


In reply I beg to say the act provides that all buildings 
within this state which are four stories or more in height, ex- 
cept such as ‘are used for private residences exclusively, but 
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including flats and apartment buildings, shall be provided with 
one or more metallic ladder or stair fire escapes. (Compiled 
Statutes. ch. 80, sec. 15.) This section contains the provision 
that all buildings more than two stories in height used for 
manufacturing purpeses, or for hotels, dormitories, schools, 
seminaries, hospitals or asylums, shall have at least one such 
tire escape for every fifty persons. Under the provision of this 
section, it is the opinion of this department that you have no. 
authority under the act to compel (no matter how desirable it 
might be for the safety of the occupants) the equipment of such 
a building as described in your letter with a tire escape provided 
for by the act. 
Very respectfully, F. N. Prout, 
June 3, 1908. Attorney General. 


Taxation—_Monry. 


Money Owned by a resident of this state and kept on deposit ina 
bank in New York where it is assessea is not taxable in Ne- 
braska. 


Gomer Thomas, Fsq., County Attorney of Harlan County, 
Alma, Neb. 


Dear Sir: Ihave your favor of recent date in which you 
state that a certain party in this county bas recently inherited 
about $50,000, which sam of money has been deposited by the 
administrator with a trust company in New York where said 
estate was settled, subject tothe order or the check of the party 
living here, The trust company pays three per cent. on the 
deposit. This party claims that the money is assessed in New 
York and refuses to list it in this county. In your judgment, 
can the county board, sitting as a board of equalization, assess 
this money or credit in this county? 


In reply I beg to say that all property in zs state must bear 
its proportionate burden of taxation except such as is specific- 
ally exempt. The property in the case cited above was appat> 
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ently never under the jurisdiction of the laws of this state. 
Its /ocus is inthe state of New York. Itis undoubtedly sub- 
ject to taxation under the laws of that state. To assess it here 
would be double taxation, which is not permitted. The money 
or property not being in this state the assessor of the county 
of the residence of the owner of the property would have no 
jurisdiction to assess it within that county. If the assessor 
would have no such power, then it must follow that the county 
board, sitting as a board of equalization, would also be with- 
out power to add this amount to the tax-list. 
Very respectfully, F, N. Provrt, 
June 13, 1903. Attorney General. 


Wor Bountrres—Criaims—Sratere or Liwirations. 


Ciaims for wolf bounties are not binding obligations of the state, 
unless presented to the auditor of public accounts within two 
years from the time they ,were certitied by the county clerk. 


Tlon. Charles Weston, Auditor of Public Accounts, Lincoln, 
Veh. 


Dear Sim: [have received your favor relating ‘to claims 
against the state for wolf bounties, and asking for an opinion 
as to the validity of those ‘‘claims in which more than two 
years intervened between the date of the county clerk’s certifi- 
cate and the date of presentation for payment.’” The question 
is: Are such claims barred by the statute of limitations? 

The right to receive a wolf bounty from the state arises sole- 
ly from statute, and there is no authority to pay a claim which 
does not come within the terms of the act. Section 24, article 
1, chapter 4, Compiled Statutes, provides: 


“That any person killing wolves,-wild cats, or coyotes within the 
boundaries of the state of Nebraska, asd presenting the scalps of 
the same with the two ears and face down to the nose, to the 
county clerk of the county in which the same were killed, with 
Satistactory proof upon oath that the same were killed withio the 
soundaries of the state of Nebraska, sball be entitled to the follow- 
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ing bounties: for every wolf so killed, one dollar: for every wild 
cat so killed, one dollar; for every coyote so killed, one dollar. 
Certificates of such bounties, when so allowed shall be issued by 
the county clerk to the person entitled thereto, and upon the 
same being filed with the auditor of public accounts the said 
auditor shall draw bis warrant on the treasury of the state against 
the general fund, for the amount of such certiticate, in favor of 
the person named therein or his assignee.’’ 


This statute makes it plain that the proof of the killing of 
the animal, or the county clerk’s certificate, is as essential to 
the-claim as the killing itself. No valid claim against the 
state can exist until satisfactory proof is made. The county 
clerk’s certificate is required by the act and is the auditor’s 
evidence of the validity of the claim. The claim against the 
state therefore arises or accrues in favor of claimant when the 
county clerk makes his certificate, as this is the time when the 
state’s liability for payment of the bounty becomes perfect and 
complete. (Navev. Richardson, 36 Mo. 130; Fay v. LHollo- 
van, 35 Barb. [N. Y.]297; Cutligfv. McAnally, 88, Ala. 509.) 

Since such claims accrue when the county clerk makes his 
certificate, they must be presented to the auditor within two 
years from that time. Otherwise they will be barred by the 
statute which declares: 


‘‘All persons haviog claims against the state sball exhibit the 
same, with the evidence in support thereof, to the auditor, to be 
audited, settled and alluwed witbin two years after such claim 
shall accrue.’’ (Compiled Statutes, ch., 83, art. 3, sec. 6.) 


I am therefore of the opinion that claims for wolf bounties 
are not legal claims against the state unless they were present- 
ed to the auditor of public accounts within two years from the 
time they were certified by the county clerk. 

Very respectfully, F. N. Prout, 

June 15, 1903. Attorney General. 


Suermrs—Craim ror Kerspinc JUVENILE OrreNDERS—StTATE, 


A sheriff’s claim for keeping ‘juvenile offenders in the county jail 
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after they should hava been conveyed to the industrial school 
under an order of, court is not a legal charge against the state. 


Tlon, Charles Weston, Auditor of Public Accounts, Lincoln, 
Neb. 


Dear Sim: I have the honor to acknowledge your letter as 
follows: ; 


‘*The sheriff of Cass county presents a bill fur the expense of con- 
veying two juvenile offenders to the reform schoo] at Kearney and 
for the expense of maintaining said offenders from the date of ccn- 
victiun until remoyed to said school. The: warrant ef commitment 
was duted May 26. One of the boys was held until June 13 and 
the otber until June 23, although the statute provides that such 
offenders shall be delivered without delay to the superintendent 
of said school. Is the charge for keeping these offenders prior to 
delivery to the superintendent of the reform school a legal charge 
agaiust the state?”’ 


It is not the intention of the law that juvenile offenders shall 
be kept in the county ‘jail after they have been sentenced to 
the state industrial school at Kearney. One of the purposes 
of this institution is to pretect boys from the evil influence of 

_ordinary prisons. Section 9, article 1, chapter 75, Compiled 
Statutes requires a judge, in his warrant of commitment, to 
command the sheriff to take the juvenile offender to the indus- 
trial school without de/ay. This section provides also that the 
expense of conveying the boy to the industrial school shall be 
borne by the state, but makes no provision for imposing upon 
the ‘state the burden of keeping him in the county jail after he 
has been sentenced and in violation of the judge’s order di- 
recting the sheriff to convey him to the industrial school with- 
out delay. Sections 878 and 379 of the Criminal Code, mak- 
ing provision for maintenance of prisoners after conviction 
apply to persons convicted of offenses punishable by imprison- 
ment in the penitentiary, and have no application to juvenile 
offenders committed to the industrial school. 


I am therefore of the opinion that the charge for keeping 
the juvenile offenders after they should have been conyeyed to 
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the industrial school is not a legal charge against the state. 
Very respectfully, : F, N.-Provr, 
June 29, 1903. Attorney General. 


Worry Bounties—Crais—Sratere oF Lriratrions—County 
CLERK. 


Claims for wolf bounties are not binding obligations of the state, 
unless presented tothe auditor of public accounts within two 
years from the time they were certified by the county clerk. 

At the time a wolf’s scalp-is presented to the county clerk by an 
applicant for a bounty, it is the clerk’s duty to take proof, upon 
oath, of the animal’s being killed in the state, and if the proof 

is sufficient to certify the claim. 


A county clerk by issuing a second certificate for a wolf bounty long 
after the scalp was presented to Lim, or by making the certificate 
bear a future date, cannot prevent the statute of Jimitations 
from tunning against the claim. 


Hon. Charles Weston, Auditor of Piblic Accounts, Lincoln, 
Neb. 


Drar Sir: I beg to acknowledge receipt of your letter as 
follows: 


\ 5 

‘‘In several instances claims for wolf bounties have been pre-- 
sented in which 1t appears upon the face of the claims that the 
county clerk’s certificate was made and dated more than two years 
after the scalps were presented at the clerk’s office. in one instance 
scalps were presented in 1895 and certiticute was not issued until 
1903. In other instances, as appears on the face of the claims, 
scalps were not presented until more than two years after animals 
were killed. Are claims valid in cases where scalps were not. pre- 
sented within two years after animals were killed, and in cases 
where the clerk’s certificate was not issued within two years after 
presentation of scalps? An opinion on these points will greatly 
oblige.’’ 


The statute relating to bounties contains these provisions: 


“That any person killing wolves, wild cats, or coyotes within 
the boundaries of the state of Nebra:ka, and presenting the scalps 
of the same, with the two ears and face down to the nose, to the 
county clerk of the county in whicli the same were killed, with satis- 
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factory proof upon oath that the same were killed within the bound- 
aries of the state of Nebraska, shall be entitled to the following 
bounties: For every wolf so killed, one dollar; for every wi dcat 
so killed, one dollar; for every coyote so killed, one dollar.’’ 
(Compiled Statutes, ch. 4, sec. 24.) ; 


The same statute also provides: 


‘*Certificates of such bounties, when so allowed, shall be issued by 
the county clerk,to the person entitled thereto.’’ 


Under this statute it is the duty of the county clerk to issue 
his certificate when the scalps are presented with satisfactory 
proof that the animals were killed within the boundaries of the 
state. It has been the practice of county clerks to receive 
the proof and issue the certificates when the scalps are present- 
ed, and this practice is in harmony with the statute. It does 
not require two years for the clerk to receive ‘‘proof upon 
oath”’ that the applicant for a bounty killed the animals in the | 
state. As already stated it is his duty to take this proof and 
issue his certificate when the scalps are presented. 


I have in a previous letter to you expressed the opinion that 
a claim for a wolf bounty accrues when the county clerk makes 
his certificate, and that claims for wolf bounties are not legal 
claims against the. state unless they were presented to the 
auditor of public accounts within two years from the time they 
were certified by the county clerk, the time being thus limited 
by section 6, article 3, chapter 83, Compiled Statutes; but it 
does not follow that a county clerk, by neglecting or refusing 
to issue his certificate at the time required by law, can thus ex- 
tend the time for presenting claims to the auditor of public ac- 
counts. A county clerk, by issuing a second certificate long 
after the scalps were presented to him, by making his certifi- 
cate bear a future date, or by any similar trick, cannot legally 
prevent the running of the statute of limitations. Where such 
an attempt to evade the statute of limitations appears on the 
face of a voucher or through some other source comes to your 


OPINIONS 105 
knowledge, you should decline to issue a warrant. 


Very respectfully, Fo N. Provr, 
July 14, 1903, Attorney General. 


Post Trapers—Taxation or Personal Proverry. 


A post trader at an Indian Reservation is not an agent of the 
government, but a mere licensee. 


Personal property of a pust trader at the Santee Indian Reservation 
in Knox county, Nebraska, is taxable in this state. 


W. OD. Funk, Esq., County Attorney of Ruow County, 
Bloompeld, Neh, 


Dear Sir: I have received your favor inquiring whether 
your county board may levy a tax on personal property situated 
on the Santee Indian Reservation in Knox county and owned 
by John E. Tackett, who is a licensed post trader at that place, 
the property consisting of a stock of general merchandise, 
hogs, cattle, and other personalty. Tackett asserts that this 
property is exempt from taxation for the reason he is a licensed 
post trader at Santee, the agency of the Santee Indian Reserva- 
tion. 


I can see no reason why a post trader should escape taxation 
on the ground that he isan agent of the general government. 
He is the owner of the property kept by him for sale for his 
own benefit. » He is not an agent of the government and in his 
business transactions does not act for the government, but is a 
mere licensee as post trader. I know of no act of congress or 
decision of the supreme court of the United States granting 
him immunity from state taxation. 


In this state the constitutional and statutory provisions ex- 
empting certain property from taxation do not include the 
property of a post trader, and | think personal property em- 
ployed by him in his business is subject to state taxation. 


Judson in his recent work on Taxation says (sec. 27): 


s 
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‘The fact that an Indian post trader is licensed by the govern- 
ment te trade with the Indians docs not exempt his stcck in trade 
from state taxation, such trader being a mere licensee, and not 
an agent of the sce i bad y 


The supreme court of Montana ruled as follows: 


‘The fact that an Indian post trader is licensed by the govern- 
ment.to trade with Indians does not exempt his stock in-trade from 
State and county taxation, such trader being a mere licensee, and 
not an agent of the government.’’ (Cosier v. MeMillan, 22 Mont. 
484, citing Truscotty, Hurlburt Land & Cattle Co., 19 C. C. A. 374.) 


The supreme court of this state has saidin Cherry County. 
Thacher, 32 Neb. 350: 


_**A post trader at a military reservation, under the act of con- 
gress approved July 20, 1870, appointed for the accommodation of 
emigrants, freighters, or other citizens, and under the protection 
and control] of the war department as a camp follower, is not exempt 
from assessment for taxation by the county or state authority, hav- 
ing concurrent jurisdicton.’’ 


For the reason stated I am of the opinion that the county 
board should assess the personal property of the post trader at 
the Santee Indian Reservation. 


Very respectfully, F. N. Provr, 
July 16, 1908. Attorney General. 


County anp Crry Roap Taxes. 


It is the duty of the counts treasurer of York courty to turn over 
to the treasurer of the city of York the funds s1isiog fiom road 
taxes levied by the county upon property in that city. 

Charles F. Stroman, Exq., County Attorney of York County, 

York, Neb. 
Dear Siz: I have the honor to acknowledge receipt of your 


communication as follows: 


‘*Kor the guidance of the board of supervisors of this county I 
desire your opinion upon a state uf facts as foll :ws: 


‘“‘York county has teen, since atout 1896, under township or- 
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ganization. In 1901 the board of supervisors levied a road tax of 
one mill, and in 1902 a road tax of one-half mill, under autbority 
of section 77, article 1, chapter 77, Compiled statutes of 1901. The 
city of York has 4,132 inhabitants aod-is governed by the p:ovisisns 
of article 3, chapter, 13, Compiled Statutes of 1901. Under section 
87 of said article 3, chapter 13, the city ef York claims all money 
so raised by taxation against property in said city, by levy of 
road tax by said board of supervisors, (Question: Is said city of 
York entitled to said road tax raised by levy of road tax upon 
property in said city or does said tax belong to the county of York, 
to be expended by the bcard of supervisors of said county, where- 
ever within said county the board of supervisors may see fit to 
expend it for the benetit of the bighways?”’ 


- The money in dispute arose from taxes leyied under the pro- 
visions of section 77, article 1, chapter 77, Compiled Statutes 
of 1901. The supreme court has held that the power con 
ferred upon the county board to levy.a road tax under section 
77 of the revenue law ‘‘is limited to the levy of such a tax for 
county purposes.”’ This ruling is found in Libhzy x. State, 59 
Neb, 266, where the court also said; 


**Now it seems entirely clear, on principle, that money taised by 
the levy of a tax for county purposes beiongs to the county road 
fund, and is to be expended under the direction of tbe c unty 
authorities, unless some statute otherwise provides.’’ 


According to the decision cited the taxes in question were 
levied for county purposes and belong to the county road fund. 
The charter ef the city of York provides: 


‘““The treasurer of the county shall pay over on Jemand to the 
treasurer of auy city all money received by him arising f:um taxes 
levied belonging to such city together with all money collected asa 
tax on dogs from the residents of such corporation for the use of the 
general fund therein, and aiso ali money arisiog from the levying 
of road tax against or upon property in said city, which shal! 
be expended upon tne streets and grades in said city.’’ (Compiled 
Statutes, ch. 13, art. 3, sec. 87.) 


lam unable to understand how the legislature (1 cnuctiny « 
ety charter can thus direct the county treasurer to take county 
road funds, which had been levied and collected by the county 
for county purposes, and turn them over to a city, but the su- 
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preme court has so held. See State ». Graham, 16 Neb. 74, 
where the following rule was announced: 


‘The provisions of the act of March 1, 18838 [Lincoln city 
charter], regu'ring the county treasurer to pay over to the treis- 
urer of cities of the second class having over 10,000 inhab tants ali 
moneys arising from the levy of road tax against or upon property 
in said city, are not in violation of the vested rights of the 
county or any officer thereof. Such provisions apply as well to 
such moneys ia the hands of such county treasurer, at the time 
of the taking effect of said act, as to those 'evied and collected 
thereafter, yet are not, for that reason, objectionable as being 
retroactive.’’ 


Under this decision and the provision cited from the city 
charter, | know of no way by which the county treasurer can 
justify a refusal to turn the money in question over to the city 
of York. Section 76, chapter 78, Compiled Statutes, direct- 
ing that such funds be divided between the county and city, 
applies alone, according to its terms, to counties vo¢ under 
township organization, while the county of York ¢s under 


township organization. ’ 
Very respectfully, F. N. Provt, 
July 21, 1903. Attorney General. 


Srate Normat Scuoor—Preomncr Bonps. 


A state normal school is not a work of internal improvement within 
the meaning of the statute authorizing the issuance of pre- 
cinct bonds. 


Precinet bonds issued for the purpose of aiding in the construction 
of a State normal school are void and should not be registered. 


tlon. Charles Weston, Auditor of Public Accounts, Lincoln, 
Neb. 


Deak Sir: I have the honor to acknowledge the receipt of 
your letter informing me that the Precinct of Ainsworth in 
Brown county has issued bonds to the extent of $10,000, ‘as 
a donation for the use and benefit of a state normal school to 
be located in said Ainsworth Precinct,’? and that the bonds 
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have been presented to you for registration. In this connec- 
tion you ask for an opinion on the validity of these bonds. 

If there is any authority of law for the issuance of the bonds 
in yuestion, it is found in the following language of section 14, 
chapter 45 Compiled Statutes: 


“Any precinct, township, city of the second class, or village or- 
ganized according to law, is hereby authorized to ‘ssue bonds in aid 
of works of internal improvements, improving streets in cities of 
the second class and villages, highways, railroads, bridges, court- 
houses, jails, city and town Ealls, and the drainsye of swamp acd 
wet lands, within such muni‘ipal division, to an extent not ex- 
ceeding ten per cent. of the assessed value of the taxable property 
at the last assessment within such precinct, township, city of the 
second Class or village.’’ 


Aiding a state normal school is not mentioned in the statute 
as a purpose for which a precinct may issue bonds. Precincts, 
however, are authorized to issue bonds in aid of ‘‘works of in- 
ternal improvements, ’’ and the question presented by your in- 
quiry is: Is a state normal school a work: of internal tinprove- 
ment within the meaning of the statute? Im searching the 
decisions of the courts of the country I have not found a case 
in which this question is answered in the aflirmative. The 
term ‘internal improyements’’ has been used for along period 
of time in constitutions and statutes. By constant use and con- 
struction those words, when appearing in statutes,-haye ac- 
quired a restrictive meaning which makes them inapplicable to 
public buildings erected and used by the state in its sovereign 
capacity. In discussing the meaning of the words ‘internal 
improvements”’ the supreme court of Colorado said: 


“Tf they have by common legislative usage and judicial con- 
straction acquired a fixed historical meaning, such meaning wust 
entrol rather than the etymological definition of the words them- 
selves. That the various state institutions referred tu are ‘internal 
improvements’ in the general signific«tion of that phrase will not 
be dispated; but, nevertheless, it has been uniformly held that they 
do net fall within the category of ‘internal improvements’ ¢n- 
templated by that term as used in legislative and constitutional 
euuciments. The cases in which this distinction has been made 
arose under constitutional provisious absolutely prohibiting states 
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from engaging in any ‘works of internal improvements’; and while 
rec gaizing every other species of improvements of a public sature 
as being within the meaning of the pirase ‘internal improvements’ 
as therein used, they except those which are built for and used by 
the state in irs sovereign canacity, ‘such as a state capitol, state 
university, penitentiaries, reformatories, asylums, quarantine busld- 
ings, and the like,’ fur education, the prevention of crime, charity, 
and the preservation of the public health,—all recognized functions 
of state government." (Zn re International Improvement Fund, 
24 Colo. 247.) 

Among other cases announcing the same rule are the follow- 
ing: Rippe vn. Becker, 56 Minn. 100; Leavenworth County v. 
Miller, 7 Kan, 493. 

When the legislature of this state authorized a precinct to 
issue bonds to aid in ‘‘works of iaternal improvements”” it used 
those words in the restrictive sense established by legislative 
usage and judicial construction. In this sense a state normal 
school] is not a work of internal improvement. I am firmly 
convinced that the legislature in authorizing precincts to issue 
bonds in aid of internal improyéments never intended to grant 
to such precincts the power to burden themselves with obliga- 
tions to make donations in aid of a state university or a state 
normal school. Why sheuld such power be granted? The 
state has ample means and power under the constitution and 
statutes to establish and maintain its own educational institu- 
tions. Ido not think the legislature ever intended that pre- 
cincts should have power, by means of a bond issue, to assume 
part of the burden of the state in establishing a state normal 
school. I have not overlooked Judge Maxwetu’s definition of 
‘sinternal improvement.’’ It is as follows: 


‘The test fur determining the character of an improvement of 
this kind is the use for which it is designed. If it is for public 
use, subject to the control and regulation of the legislature, it 
would seem to come witbin the meaning of the words ‘internal im- 
rovements.’’’ (Z'raver v. Merrick County, 14 Neb. 333.) 


1 do not think this definition overrules the generally accept- 
ed doctrine that state institutions are not ‘internal impreve- 
ments’’ within the meaning of those words as used in statutes. 
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I am of the opinion that the bonds issued by Ainsworth pre- 
einct in Brown county and presented to you for registration 
were issued without authority of law and that they are void.* 

Very respectfully, ¥. N. Provt, 

July 24, 1903, ~ Attorney General. 


County Derosirory—TREASURER. 


Under existing statutes a county treasurer cannot become a county 
depository. 


M. McLaughlin, Fsq., County Attorney of Cuming County, 
West Loint, Neb. 


Dear Sir: J] amin receipt of your favor of the 24th instant, 
in which you state that the county treasurer of your county de- 
sires the opinion of this department as to whether he, the 
treasurer, can become a depository under section 20, chapter 
18, Compiled Statutes of 1901. 

In reply will say that section 18, of chapter 18, Compiled 
Statutes of 1901, provides that county treasurers shall deposit 
and keep on deposit for safe-keeping in the state or national 
banks, or in some cf them doing business in the county, the 
amount of public moneys in their hands. Under this provis- 
ion the only depository for a county treasurer that is author- 
ized by law is a state or national bank which has been ap- 
proved by the county board, and has given bond, the bond 
provided for by section 20. The county treasurer is the legal 
custodian of all of the funds of the county, and he is responsi- 
ble under his official bond for the safe-keeping of such funds, 
subject however, to the law governing deposits. 

You are advised, therefore, that the county treasurer cannot 
by giving the bond provided for by section 20, chapter 18, 


*In a suit in the supreme court to compel the auditor of public ac- 
count: to register the bonds issued by Ainsworth Preciuct, it was 


‘beld that tke bonds were vuid and the action was dismissed. 


(State v. Weston, 96 N. W. 668.) 
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Compiled Statutes of 1901, become a county depository or use 
the money of the county in his private business. Such money 
may be deposited in a bank or banks under the provisions of 
section 18, where such banks have bee named by the county 
board as depositories. 
Very respectfully, F. N. Provt, 
July 27, 1908. Attorney General. 


SupremE Court Rerorrs—PuBLICATION. 


It is the duty of the reporter ef the supreme court: to publish its 
opinions, including those bearing the endorsement, ‘‘not to be 
officially reported.’’ 


Hon. Lee Herdinan, Reporter of the ees Court, Lincoln, 
Wb. 

Dwar Sir: I’ have your favor requesting the opinion of 
this department as to your authority to contract for the publi- 
cation of those opinions of the supreme court heretofore desig- 
nated by the court, ‘‘not to be officially reported.’? You state 
that the supreme court has recently-entered an order for you to 
proceed with the publication of those opinions. 

In reply you are respectfully advised that it is your duty, 
under the law, to comply with the order of the court. The 
opinions bearing the designation above are official, and you 
are charged by statute with the duty of publishing al] the 
opinions of the court regardless of how they may be desig- 
nated. Section 19, of chapter 19, Compiled Statutes, provides: 


‘*Tt shall b2 the duty of the reporter of the supreme court to pre- 
pare the opinions of said court for publication as fast as they are 
delivered to him, and when sufficient material is accumulated to 
form a volume of not less than 900 pages, he s5all cause the same 
to be printed, stereotyped and wound in a good and substantial mans 
ner, equal to volume 50 of said reports.’’ 


Very respectfully, Norris Brown, 
August 7, 1908. » Deputy Attorney General. 
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Drreps—ACKNOWLEDGMENT—REGISTRATION, 


A deed acknowledged in Germavy in proper form in the German. 
language may be recorded in this state. 


J. M. Mohney, Esq., County Attorney of Furnas County. 
Oxford, Neb. . 


Dear Sm: I have received your favor inquiring whether a 
deed acknowledged in proper form in the German language 
and covering land in Furnas county may be recorded by your’ 
register of deeds. 

I presume the deed in question was acknowledged before, 4 
competent officer in Germany pursuant to section 6, chapter 
73, Compiled Statutes, providing: 


“If such deed be executed in a foreign country, it may be exe- 
cuted according to the laws of such country, and the execution 
thereof may be acknowledged Lefore aay notary public therein.’ 


The statute does not provide that. the acknowledgment, 
-when taken. in a foreign country, shall be written in English, : 


and I do not think such an acknowledgment invalid on the sole 
ground that it appears in the instrument in a foreign language. 
No statute of this state forbids the registration’ of a deed ae-- 
knowledged in German, and I am of the opinion that the reg- 
ister of deeds may record the instrument in question. . I think 


the acknowledgment should be copied into:the record as it ap-)i, 


pears in German, and that the officer has no authority to re- 
cord an English translation thereof. 


Very respectfully, q F. N. Provz, 
August 22, 1903. Attorney Generat,. 
Cc AYMENT OF Ouatus-—Boxvs. 


County funds arising from taxes levied to pay current expen 
for the year should not be consumed in paying claims which 
accrued during the previous year. 


Money realized by a county’ from taxes levied fur the current year ” 
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is intended as a fund for the payment, “first, of the estimated 
expenses of that year. 


Where taxes to pay the expenses of the county for the present year 
have been levied the county should not now vote and issue 
bonds under the compromise law for the purpose of paying such 
expenses. 


Yhe power of the county board to submit te the voters a proposition 
to issue bonds in aid of works of internal improvement may be 
exercised without a petition. 


A. H. Byrum, Lsq., County Attorney of Franklin County, 
Bloomington, Neb. 


Dear Sir: I beg to acknowledge your letter as follows: 


“YT would like to have your opinion on the following points to- 
wit: 

‘1. Under the new law to compromise the indebtedness of the 
county (Session Laws 1903, p. 63, ch. 10), would the county board 
xt Franklin county have authority to issue bonds, without a 
vote of the people, to pay claims arising from 1903 contracts? 
These claims, mostly if not all, are within the levy-limit for the 
gear 1903; but there is no money now on hand, ur to come into the 
several fuuds, out of which to pay these claims for the reason that 
ihe board has allowed 1902 claims against the 1903 funds and ex- 
nausted the same, and issued warrants up to the 85 per cent. limit. 


**2, Would bonds voted by the people to pay the above class 
of claims be legal and allowable? 


**3. Can the county board call a special election for the purpose 
of voting bonds for internal improvements without a petition 
therefor being first filed with them?’’ 


1. The money realized from the levy of 1903 ‘‘was intend- 
ed to be a distinct fund for the payment of, first, the estimated 
expenses of that year.”? (State v. Harvey, 12 Neb. 34.) 
Wher'the county board allowed claims which accured in 1902 
against funds arising from taxes levied to pay current expenses 
for 1903, thus consuming all funds available for such current 
expenses, they acted without authority of law and in violation 
of statute. (Stute ve. Harvey, 12 Neb. 34.) The compromise 
act of 1903, was not intended to authorize a county board to 
misappropriate to the payment of old obligations funds col- 
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lected from taxpayers to defray current expenses and then pay 
the latter by issurance of bonds during the year 1903. Taxes 
to pay the current expenses of 1903 have already been levied, 
and the fact that the county board has unlawfully drawn war- 
rants against this levy to pay previous obligations does not 
authorize the issuance of bonds- during the present year to 
compromise and pay such current expenses. In my opinion, 
therefore, your first question should be answered in the nega- 
tive. 

2. For the reasons already stated, bonds cannot be voted 
during the present year under the compromise act of 1903 to 
pay the current expenses of the county, taxes for that purpose 
having already been levied. 

3. Chapter 45, Compiled Statutes, authorizes counties to 
issue bonds in aid of works of internal improvement. This 
statute does not require a petition as a condition of conferring 
upon the county board power to submit to the voters the ques- 
tion of issuing bonds. 

Very respectfully, : F, N. Prout, 

August 24, 1903. Attorney General. 


County CLerK—FEEs. 


For the compensation allowed by law an officer must perform all 
the duties imposed upon him by statute. 


The fee of the county clerk or register of ‘deeds for recording 
notice of lis pendens and entering the same upun the numerical 
index is fifty cents. 

A. H. Davis, Esq., County Attorney of Lincoln County, 

North Platte, Neb. ~~ 


Dear Sir: Your letter inquiring what fees the county 
clerk may charge for filing a és pendens, where there are sev- 
eral hundred tracts of land involved, has been received. 

The services of the county clerk are gratuitous unless com- 
pensation is allowed by law. (State v. Meserve, 58 Neb. 
453.) When he exacts a fee for any service he must find his 
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authority in an existing statute. The fees are fixed arbitrarily 
and cannot be enlarged by the officer no matter how heavy a 
burden is imposed upon him. For filing notice of the pend- 
ency of an action affecting the title to reality, section 85 of the 
Code of Civil Procedure makes provision for compensation of 
the clerk or register as follows: 


“The clerk or register of deeds of such county shall record notice 
thus filed and enter the same upon the numerical index of all lands, 
any part of which is included in the description in said notice, for 
which he shall be entitled to receive the sum of 50 cents.’’ 

For fifty cents the clerk is required to record the notice and 
enter the same upon the numerical index of al/ lands, any part 
of which is included in the description in said notice; but if the 
instrument to be recorded contains more than 200 words, the 
clerk may charge. ‘‘ for each 10 words thereafter one cent,’’ as 
provided by section 13, chapter 28, Compiled Statutes. 


Very respectfully, F. N. Prevt, 
August 26, 1903. Attorney General. 


County Bosarp—ComPpEensaTION—STATUTR. 


The act of 1903 purporting to amend the statute fixing the con- 
pensation of members of county bvards does nut authorize a 
commissioner of Cass county to draw $1,000 ‘a year in case his 
compensation would amount to that sum at the rate of $3 a aay 
and mileage. 


Jesse L. Root, Lsq., County Attorney of Cass County, Platts- 
mouth, Neb. 


Dear Six: | have received your recent request for an opin 
ion stating the limit of compensation a commissioner of Cass 
county may receive for his services. 

By section 22, chapter 28, Compiled Statutes of 1901, a 
county commissionér was allowed $3 a day and mileage, and 
in counties having over 60,000 inhabitants his salary was 
$1,500 a year. In 1903 the legislature attempted to amend 
ection 18. The evident purpose of this amendment was to 
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place some limitation upon the amount commissioners in coun- 
ties having less than 60,000 inhabitants might receive as com- 
pensation at the rate of $3 a day and mileage. What that — 
limitation is, in the several classes of counties, I am unable to 
state with any degree of certainty, owing to the ambiguous 
language and contradictory terms used by the legislature in the 
amendatory act. The amendment is in the form of an addition- 
al proviso to the section amended. In utter disregard of other 
conflicting provisions of the amendment, the proviso in part 
declares: 


‘‘The total or maximum amount of compensation, including 
mileege and per diem, to be paid to or drawn by any county com- 
missioner or member of a board cf supervisors in this state shall not 
exceed the following amount per diem: * * * In counties hav- 
ing aver 20,000 inhabitants and fess than 40,000 inhabitants, %500.”’ 

This provision is applicable to Cass county, since it is not 
under township organization and has ‘‘over 20,000 inhabi- 
tants and less than 40,000 inhabitants.”’ If this provision 
stood alone, it would unquestionably limit the compensation of 
a commissioner of Cass county to $500 a year; but the pro- 
vision quoted is followed by another containing this language: 


‘Phat in counties not under township organization that the 
maximum amount received by each member shall not exceed 
$1,000. 7? 


You inform nie that the county commissioners of Oass 
county insist they are not limited to less than $1,000 a year, 
and cite the language last quoted as their authority for their 
contention. [ think this position is untenable, and will give 
a single reason only for my conclusion. If the provision relied 
upon by the county board can be separated from the rest of the 
amendment for the purpose of fixing the limitation in counties 
not under township organization, then the following provision 
which appears nearer the end of the amendatory act may also 
be separated for the same purpose: 


‘‘In counties not under township organization that the maximum 
amount received by each member shall not exceed $500.’’ 


, 
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On the theory of your county commissioners that the $1,000 
limitation applies to them, it is contradicted by this later pro- 
vision of the same statute. Under such’cireumstances, the last 
limitation of $500 & year would prevail rather than the first. 
The rule is that ‘‘when different parts of the same statute are 
in irreconcilable conflict, the last words stand; and those in 
conflict therewith are disregarded.”’ ( VanZ/urn v. State, 46 
Neb. 63; Albertson v. State, 9 Neb. 429.) 

Iam of the opinion that the members of your county board 

_ are in error in assuming that they are authorized by section 
22, chapter 28, Compiled Statutes of 1903, to draw compen- 
sation to the extent of $1,000 a year, in case it amounts to tlrat 
sum at the rate of $3.a day and mileage. 


Very respectfully, F. N. Prout, 
August 31, 1908. Attorney General. 


Pavurers—Ovurrserrs or Poorn—Puysicians. 
In a county having no poorhouse the duty of caring for the poor 
devolves upon the justices of the peace as overseers of the poor. 


To a county having no poorhouse the county board has no authority 
to employ a physician by the year to attend the poor. 


In a county having no poorhouse the justices of the peace as over- 
seers of the poor have power to provide medical care for paupers. 


amendatory act without a clause repealing the original statute 
is void, 


0. 1. Bozarth, Exq., County Attorney of Gosper County, E]- 
wood, Neb. 


Drax Str: In reply to your recent inquiry as to whether a 
county board in a county having no poorhouse may employ a 
physician by the year to attend the poor, my opinion is as 
follows: 

The county board has no power except that conferred by 
statute and the implied power necessary to carry into effect the 
power granted. (McCann v. Otoe County, 9 Neb. 324.) In 
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a county having no poorhouse the justices of the peace as over- 
seers of the poor have ‘entire and exclusive superintendence 
of the poor in their respective precincts,’’ except in towns, o1 
cities. This power is conferred upon the justices of the peace 
by section 4, chapter 67, Cdmpiled Statutes of 1903. The 
overseers of the poor, therefore, and not the county board, 
have power under the statute to provide medical care for 
paupers. It is true, however, that the legislature of 1875 
(Session Laws, p. 89) attempted to amend the section cited by 
yranting to the county buard power to employ a physician by 
the year to attend the poor, but an examination of the amend: 
ment will show that it contains no clause repealing the origina! 
section, and that it is therefore invalid as being a violation of 
the constitutional provision that ‘‘no law shall be amended un- 
less the new act contain the section or sections so amended 
and the section or sections so amended shall be repealed.’ } 
/ amunable to find any valid statute which confers upon the 
county board in a county ‘having no poorhouse power to em- 
ploy a physician by the year to attend the poor, and I am cop- 
vinced that no such power exists. 
Very respectfully, F. N. Prov. 
September 1, 1903. . Attorney Genera. 


Taxation—Rate or INTEREST—STATUTE—ConTRACTS—REMEDY 


Interest on taxes is a penalty for failure to pay them at the time 
required by statute. 5 

Taxes are neither contracts nor judgments and the rate of interest , 
On unpaid taxes may be changed. 

While the rate of intereston delinquent taxes may be changed 
any time at the will of the legislature, a reduced rate cannot 
be enforced against one who bought land at a tax sale before 
the statute making the chaoge was enacted. 

Payment of taxes must be enforced under the remedy created by 
existing statutes, though the taxes were levied under a former 
revenue law. 


Lewis C. Paulson, Esq., County Attorney of Kearney County. 
Minden, Neb. 
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Dear Sim: I beg to acknowledge receipt of your. letter 
making the following inquiries: 


‘Tf land is sold for taxes before the new revenue law goes into 
effect and foreciosure of the tax-sale certificate is brought -under 
the new law, how will you compute the rate of interest? 


‘*In regard to securing deed or foreclosure for title—will this be 
governed by the new or the old law?”’ 


My opinion on these propositions is as follows: 

1. Interest on taxes is a penalty for failure to pay them 
at the time required by statute. (Cooley, Taxation, 2d ed. 457; 
Commonwealth v. Standard Oil Co., 101 Pa. St. 150.) 
Taxes are neither contracts nor judgments. In writing on this 
subject Judge Cooxry said: 


‘The assessment of the tax, though it may detinitely and cun- 
elusively establish a demand for the purpuse of statutory collection, 
does not constitute a technical judgment; and the taxes are not 
‘contracts between party and party, either express or implied.’ ”’ 


See Cooley on Taxation, 2d ed. 17, where the following 
eases are cited to sustain the principles stated: Pierce v. Bos- 
ton, 3 Met. Mass. 520; Ferry 7. Washburn, 20 Cal. 318; 
Websters. Seymour, 8 Vt. 185; Johnson v. Howard, 41 Vt. 
122: Finnegan v. bernandina, 15 Fla. 379; Edmonson v. 
Galveston, 58 Tex. 157. This theory has sanction in a recent 
ruling of the’supreme court of this state, wherein it was held 
that taxes on realty are not, the personal obligation of the 
owner , (Zoy v. McHugh, 62 Neb. 820.) 


Since interest on taxes is a penalty and taxes are not judg- 
ments: or contracts, the rate of such interest may be changed at 
the will of the legislature without disturbing vested rights or 
interfering with the right of contract. Speaking of the repeal 
of a statute imposing penalties for delay in paying taxes Judge 
Cooley says: 


‘*Tf the statute imposing them is repealed the penalties are gone, 
and a clause reserving to the state all the ordinary remedies for 
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the collection of the taxes assessed will not save them.’’ (Cooley, 
Taxation, 2d ed. 459.) 


See also Commonwealth v. Standard Oil Co., 101 Pa, St. 
119; Schooner Rachel v. United States, 6 Cranch U. 8, 329; 
Marylond v. Baltimore & O. R. Co., 3 How. U. 8. 5384; 
Auding v. Levy, 57 Miss. 51; State v. Jersey City, 87 N. 
J. L, 39; Snell v. Campbell, 24 Fed. 880. It seems, how- 
ever, that these rules are enforceable only before a tax-sale 
and apply alone to the state or municipality and the taxdebtor, 
and that a different rule may be invoked to protect a purchaser 
of property ata sale of land for non-payment of delinquent 
taxes. On this point the supreme court of Minnesota has 
spoken as follows: 


‘*A purchase ut tax-sale is, in effect, a contract between the state 
and the purchaser, the terms of which are ewb'died in the law in 
force when the sale is made.”’ (State v. Foley, 30 Minn. 350.) 


The same court used the following language in a later case: 


“The right of property acquired by the purcbaser at this sale 
and tlie right of redemption remaining to the owner, must both be 
governed by the law in foree at the time of sale. Neither, in our 
judgment, could be either abridged or enlarged by subsequent 
legislation. This is unquestionably so as to the right of the pur- 
chaser.’’? (Merrill v. Dearing, 32 Mion. 479.) 


Judge Cooley’s view of the question is stated thus: 


“With the purchaser, however, a contract relation exists. Any 
attempted charge which infringes bis rights is unconstitutional as 
impairing the obligation of contracts.’’ (Cooley, Taxation, 2d ed. 
p. 545.) 


See also Dikeman v. Dikemun, 11 Page N. Y. 484; 0 For- 
gueran v. Donnally, 7 W.Va. 141; Lobinson v. Howe, 15 
Wis. 380. 

Tf the doctrine of the last line of cases cited is correct, a pur- 
chaser of land at a tax sale is protected by a contract and the 
terms of the contract are fixed by the statutes in foree when 
the sale was made and cannot be impaired by subsequent legis- 
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lation. It follows, therefore, that one who purchased land at 
tax-sale under the old revenue law is, upon foreclosure of his 
lien, entitled to the twenty per cent. per annum for two years 
allowed by the former statute (Compiled Statutes, 1901, ch. 
77, art. 1, sec. 181), though that act has been repealed by the 
new revenue law which reduces the rate of such interest. I 
think this conclusion is in harmony with the intention of the 
legislature as indicated by the saving clause in the new revenue 
law which declares: 


‘All rights id “relation to such taxes and the collection thereof 
and all rights that taay have accrued to persons under the revenue 
laws of this state are hereby saved and reserved.’’ (Compiled 
Statutes, 1908, ch. 77, art. 1, sec. 242.) 


2. Your second question relates to the remedy, and this 
the legislature may change at will. Where there is an attempt 
to foreclose a lien since the new law has gone into effect, the 
procedure must be in accordance with the directions thereof. 
There is no authority to proceed in the manner directed by a 
statute which has been repealed. 

Very respectfully, F, N. Provrt, 

September 9, 1903. Attorney General. 


County—City—Roap Taxrms—Distripvtion. 

An independent statute may repeal conflicting provisions in ,an 
earlier statute witbout referring to them. 

A provision in the Plattsmouth city charter, requiring tbe county 
treasurer to-turo over to the city all funds arising from road 
taxes levied by the county upon pruperty io the city, prevails 
over an earlier enactment in that part of the rvad law which 
provides that one half of such funds shall go to the county and 
one-half te the city. 


Jesse L. Root, Hsqg., County Attorney of Cass County, Platts- 
mouth, Neb. 


Dear Srx:- Your favor inquiring what disposition should be 
made of road taxes levied upon property in the city of Platts- 
mouth and collected by Cass county, has been received. 
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Cass county is not under township organization and the city 
‘of Plattsmouth is governed by the provisions of chapter 13, ar- 
ticle 8, Compiled Statutes of 1903. Your question grows out 
of conflicting provisions of statute. Cass county assumes to 
dispose of the taxes in question by virtue of the following pro- 
visions of section 76, chapter 78, Compiled Statutes of 1903: 


‘*provided, that the county commissioners of counties not under 
townstbip organization may levy toe same rate of rvad tax upon the 
property within any incorporated city of the metropolitan class and 
cities of the first and second class and villages as.is levied upon the 
property situated withio the several road districts, and all moneys 
paid into the county treasury in discharge of road tax levied upon prop- 
erty within the incorporate limits of any such city shall constitute 
a part of the general road fund of the county and be subject to the 
disposal of the county commissioners for the general benefit of the 
county and city, one-half of which shall go to the county for read 
purposes and one-half to the council of said cities to be used for 
road purposes. 


On the other hand the city of Plattsmouth insists that it is 
the duty of the county treasurer to turn such taxes oyer to the 
city as required by section 87 of the city charter (Compiled 
Statutes 1903, ch. 13, art. 3), which is as follows: 


‘‘The treasurer of the county shall pay over on demand tu 
the treasurer of any city ali money received by him aris- 
ing frem taxes levied telonging to such city, together with 
all money collected as a tax on dogs from the residents of such cur- 
poration for the use of the general fund therein and also all 
money arising from the levying of road tax against or upon property 
in said city, which shall be expended upon the streets and grades 
in said city.’ 

Section 87 of the city charter directs the county treasurer to 
turn over to the city all money arising from taxes levied on 
property in the city, while section 76 ofthe road law directs 
him to turn over to the city one-half of such funds. Which 
one of these conflicting provisions is the law? The original 
provision relating to metropolitan cities and cities of the first 
class was inserted in section 76 of the road law in 1891. 
(Chapter 48, Session Laws, 1591.) In 1901 the legislature 
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made a further attempt to amend section 76 of the road law so 
as to make applicable to ‘‘cities of the second class and vil- 
lages’’ the provision that one-half of the money arising from 
road taxes levied upon property in cities shall be turned over 
to the council thereof. This amendment appears 1 section 1, 
chapter 56, Session Laws of 1901, and was approved March 
15, 1901. After section 76 of the road law was enacted and 
amended as stated, the present charter of cities of the first class 
‘having more than 5,000 and less than 25,000 inhabitants was 
passed. This act contained an emergency clause and. was ap- 
proved March 16, 1901. (Session Laws 1901, ch. 18, pp. 
226-805.) An examination of this statute will disclose that 
it is an independent act, complete in itself, and covering the 
entire subject disclosed by its title. The legislature by adopt- 
ing such an act, may repeal conflicting provisions in earlier acts 
without referring to them. In State ». Magney, 52 Neb. 509, 
the rule is stated as follows: 


‘*A legislative act, valid and complete in ‘itself, which contains 
a provision repugnant to some other existing law, repeals such law 
by implication. 

This principle is stated and applied in many cases. See 
- State ». Moore, 48 Neb. 878, and cases cited. 

For the reasons stated, | am of the opinion that section 76 
of the road law, in so far as it conflicts with provisions of sec- 
tion 87 of the charter of cities of the first class, must yield to 
the later act, which requires the county treasurer to turn over 
to the city all money arising from road taxes levied on proper- 
ty in the city. 

Very respectfully, F.N. Provt, 

September 11,1903. Attorney General. 


Game and Game LAw—FIngs. 


Any number of persons baving joint possession of birds unlaw- 
fully killed are severally liable to a fine of $5 for each bird. 
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George L. Carter, Lsg., Chief Deputy Game and Fish Cain- 
missioner, Lincoln, Neb. 


Dear Srr: I have your favor of the 12th instant in which 
you submit to this department the following question: 


‘“‘Where two or more persous hunting during the closed season in 
violation of our statute, are found with a certain number of birds 
in a vehicle, or otberwise in their possession, may a Court impose 
a fine on each person of $5 per bird for each bird unlawfully 
killed or held in their possession?” 


In reply you are respectfully advised that the law authorizes 
any court having’ jurisdiction of the offense to impose a fine on 
each and every person haying game unlawfully in his posses- 

‘sion, of $5 for each bird so held, It matters not whether 
the possession is separate or joint. Any number of persons 
haying joint possession of birds unlawfully killed are severally 
liable to pay the fine of $5 for each bird.* 

Very respecttully, Norris Brown, 

September 12, 1903. Deputy Attorney General, 


Sratz Boarp or Hrarra—Puysictans—Examination Frxs. 


The board of secretaries of the state board of health may retain the 
examination fees paid by rejected applicants for permission to 
practice medicine in this state. 


George H. Brash, M. D., Secretary of Board of Seeretapi22 
of the State Board of Health, Beatrice, Neb. 


Dear Str: I have the honor to aeknowledge your letts: 
stating: ‘ 


“Protest against paying a $10-fee has been made by one who applied 
to the state board of health for a certificate to practice medi- 
cine, where the certificate was refused on the ground that the 
applicant had not complied with the law by attending the re- 


*In McMahon v. State, 97 N. W. 1035, the Supreme court sustained a ~ 
sentence, impos ng upon each of several .offenders -having wa pose > 
session of five prairie-chickens a tine of $5 for each bird, 
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quired number of -courses at a medical college. I wish you 
would give us an opinion as to whether or not the $10-fee for- 
warded with the application belongs to the board: or should it 
be returned to the applicant?’’ 


The authority of the board of secretaries to collect the $10- 
fee from the applicant for a certificate is derived from the fol- 
lowing statutory provisions: 


‘“‘Hyery holder of a diploma from a recognized medical college with- 
in the state of Nebraska, making application for an examination 
and a certificate under the provisions of this act,shall pay to the board 
of secretaries prior to his examination the sum of $10, AJl the other 
persons making such application shall pay to said board the sum of 
$25. All such fees shall be equally divided among the four 
secretaries of the board as full compensation for their services 
and expenses.’’ (Compiled Statutes, ch. 55, art. 1, sec. 19.) 


Section 7, article 1, chapter 55, Compiled Statutes, provides 
that applications for certificates shall be accompanied by the 
examination fees mentioned in the statute quoted. The pur- 
pose of the fees is to create a fund to pay for the services and 
expenses of the members of the board of secretaries in the 
performance of their official duties. It is part of the exami- 
nation contemplated by statute to ascertain whether the appli- 
cant attended medical college during the required number of 
courses. The members of the board of secretaries abandoned 
their practice for the time being and paid the expenses inci- 
dent to attending a meeting forthe examination of applicants. 
The expenses and value of services are not diminished because 
of an applicant’s failure to meet the statutory requirements. 
One who failed to receive a certificate took a portion of the 
time of the board. | With others he made the meeting and 
consequent expenses necessary, and there is no reason why he 
should not bear his share of the burden. The statute does not 
require the board to retarn any fee. Its literal terms authorize 
the board to retain all fees. According to the statutes each 
applicant must pay a fee before he is examined. The lan- 
guage of the act is that ‘‘a/l such fees’’ shall be equally divided 
among the four secretaries of the board as ful] compensation 
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for their services and expenses.’” In ‘‘all such fees”? are in- 
cluded those paid by rejected applicants. 

In my opinion the letter and spirit of the law authorize the 
board of secretaries to retain the fee mentioned in your letter. 


Very respectfully, — F. N. Provt, 
September 15, 1903. Attorney General. 


County TreasurER—Agsistants—County Boarp—Dzrpost- 
TORIES. 


A county treasurer cannot employ an assistant at the expense of the 
county without authority from the county board. 

The county board is not obliged to make provision for assistants in 
the office of the county treasurer. 

For wilful failure to comply with any duty imposed on the county 
treasurer by the depository law, he is liable for the penalties im- 
posed by that act. 


Harry EL Siman, Esq., County Attorney of Wayne County, 
Winside, Neb. 


Dear Str: I have received your favor asking for the opin- 
10n of this office on the following propositions: 


“1. Under section 42, chapter 28, Compiled Statutes, could the 
county treasurer employ an assistant without first obtaining the con- 
sent of the county board, providing such assistant’s salary is less 
than $700 a year, and also providing the office makes said salary in 
fees? 

“2. Is it or is it not mandatory on the county board to make such 
appointment where it isshown that the treasurer cannot perform all 
the work imposed by statute? 

“3. Would not a treasurer be liable under section 22, article 3, 
chapter 18, Compiled Statutes, for not performing all the duties in- 
cumbent upon him so far as reasonably possible?’ 


In reply to your inquiries my opinion is as follows: 
1. Authority to employ assistants for county officers is 
conferred by section 42, chapter 28, Compiled Statutes, but a 


county officer, without consent of the county board, cannot 
bind the county for payment of such assistants. I have al- 
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ready expressed my views on this question. (Opinious of At- 
torney General, 1901-1902, p. 316.) The section cited was 
also construed by the supreme court and the following rule 
announced: 


‘‘Under the provisions of section 42, chapter 28, Compiled Statutes 
of 1899, a sheriff is not permitted to employ assistants at the expense 
of the county without the authorization of the board of county com- 
missioners, prescribing the number of such assistants, time of ser- 
vice, and compensation.*’ (Drexel v, Douglas County, 62 Neb. 862.) 


This rule applies to the county treasurer as well as to the 
sheriff. 


2. Itis not mandatory on the county board to make’ pro- 
vision for assistants in the office of the county treasurer. The 
statute cited makes the county board judges of the necessity of 
employing such assistants, and the decision of that body can- 
not be controjled by the opinion of-a county officer. If the 
duties of the office are too onerous without assistants and the 
county board arbitrarily refuses to authorize their employment. 
the officer may resign. ‘‘A person accepting a public office,” 
says Sutnivan, J., ‘takes it with its burdens, and whenever 
those become insufferably oppressive he may resort to that ex- 
cellent and adequate remedy which a wise legislative foresight 
has provided, viz., a letter of resignation addressed to the 
proper authority.”’ (State. Meserve, 58 Neb. 453.) 

3. For wilfal failure to comply with any duty imposed on 
the county treasurer by the act relating to county depositories, 
he is liable for the penalties imposed by section 10 of that act. 
(Compiled Statutes, ch. 18, art. 3, sec, 22.) 


Very respectfully, F. N. Provr, 
September 15, 1903. Attorney General. 


Taxation—Repear or Starure—Tax Sacx. 


To enforce payment of delinquent taxes real estate cannot be sold 
‘under a statute which has been repealed. 


Payment of taxes must be enforced under the ‘remedy created by ex- 
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isting statutes, though the taxes were levied under a former 
revenue law. 


M. D. Carey, Exsq., County Attorney of Seward County, 
Seward, Neb. 


Duar Str: I have received your letter as follows: 


‘Prior to the last legislature there was a law which provided that 
when town lots were of less value than the delinquent taxes assessed 
against them, and the lots have been offered for sale, it shall be the 
duty of the county board to fix a minimum price for the lots. Ina 
village in this county there are several lots which are of less value 
than the taxes. Last year the county board, following the provisions 
of the above mentioned law placed a minimum price on the lots. 
Our last legislature repealed the law giving a county board such au- 
thority. Can the lots still be sold at the minimum price fixed by the 
county board last year?’’ 


The only authority for such a sale of the lots in question ex- 
isted under the old revenue law. Independently of that act 
the board had no power to fix a minimum price at which the 
lots might be sold. This power was lost with the repeal of 
the statute under which it was conferred. It follows that the 
lots cannot be sold under the old law at the minimum price 
fixed by the county board. The only present method of en- 
forcing the payment of taxes, or of selling land for non-pay- 
ment thereof, must be found in the new revenue law or some 
existing statute. 


Very respectfully, F. N. Provr, 
September 16, 1903. Attorney General. 


Taxation—Tax-Listrs—Detinquent Taxrs—Recorps—Pay- | 
MENT OF Roap Taxgs. 


In extending unpaid taxes on the tax-list required by the new 
revenue law, the county treasurer must ascertain from all the 
records-of his office what taxes have not been paid. 


A county treasurer is not liable for errors of his predecessor, but the 
latter’s;mistake is no excuse for negligence on part of the present 


og incumbent. 
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Since the old revenue law has been repealed, the county treasurer’s 
receipts must conform to the requirements of the new act. 


Under the new revenue law the county treasurer’s receipts must show 
the amount of unpaid taxes for previous years. 


The act of 1903 amending the road law so as to permit one-half of the 
road taxes to be paid in labor applies to the road taxes levied in 
1903. 


J. H. Edmondson, Esq., County Attorney of Hamilton Coun- 
ty, Aurora, Neb. 
Dear Sir: Your letter presenting the following questions 
has been received: 
‘J. Jn entering delinquent taxes and unredeemed tax sales on the 


tax-list as required by section 143, article 1, chapter 77, Compiled 
Statutes of 1903, should the county treasurer rely on the delinquent 


tax-list prepared by his predecessor or will the present incumbent be- 


held liable for errors made in said delinquent tax-list? 

‘2. Isthe county treasurer required to show on tax receipts for 
the year 1902 and previous years all delinquent taxes and unredeemed 
tax sales against real estate on which taxes are paid after September 
1, 1903, under the provisions of section 147 of the revenue law? 

3. Does the law permitting one-half of county road tax to be paid 
in labor, apply to taxes levied for the year 1903?"" 


1. The statute requiring the county treasurer to enter upon 


the tax-list the amount of unpaid. taxes and phen ay land 
is as follows: 


*‘A4s soon as the county treasurer shall receive the tax-list of his 
county, he shall enter in the column opposite the description of 
each tract or parcel of land, the amount of unpaid taxes with the 
year or years in which the same were due, and the date of un- 
redeemed sales, if any, for previous years on said lands.*’ (Compiled 
Statutes, 1903, ch. 77, art. 1, sec. 143.) 

This section imposes upon the county treasurer the duty of 
entering upon the new tax-list the amount of unpaid taxes 
levied during former years. The statute does not say that in 
performing this duty he shall rely upon the delinquent tax-lists 
in his office. The performance of this duty requires him to 
ascertain what taxes are unpaid. He must ascertain the facts 


from the records of his office. If the original entries made by 
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his predecessor in the old tax-list show that taxes have been 
paid, the present treasurer would not be justified in entering 
them on the new tax-list as unpaid and in selling the land 
against which they -were assessed, simply because the old de- 
linquent tax-list in the treasurer’s office erroneously fails to 
disclose such payment. In extending unpaid taxes on the new 
tax-list the treasurer must ascertain from the records of his 
office what taxes have not been paid, and for this purpose the 
tax-list in which his predecessor made his original entries to- 
gether with the delinquent tax-list is available, 

Of course the treasurer is not liable for errors of his prede- 
cessor, but the latter’s mistake is no excuse for negligence or 
inattention on part of the present incumbent. 


2. Section 147 of the new revenue law contains this pro- 


vision relating to the cuntents of tax receipts: 

‘““A statement shall be entered by the treasurer on such receipt 
showing the amount of unpaid taxes and the date of unredeemed tax 
sales, if any, for the previous year or years upon such land or town 
lot.’? 

Does this provision apply to receipts now issued for unpaid 


taxes of 19027 The old revenue law has been repealed and 
the new revenue law has gone into effect. A treasurer who 
now issues a receipt for taxes cannot act under a law which has 
no existence, but must act under the new law. It follows that 
hereafter his receipts for delinquent taxes of 1902 must show 
the amount of unpaid taxes for previous years. 

3. Section 78 of the road law (Compiled Statutes, ch. 78) 
was amended at the recent session of the legislature so as to 
permit one-half of the road tax to be paid in labor. (Session 
Laws, 1903, ch. 82, p. 529.) This amendment was passed 
with an emergency clause and went into effect April 7, 1903, 

_-—the date of its approval by the governor. The amendment 
permitting one-half of the road taxes to be paid in labor, hav- 
ing been in force since that date, applies to the road taxes 
levied in 1903. . 

Very respectfully, : F. N. Prout, 
September 17, 1905. Attorney General. 
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Execrions—Printing Bartors—County CLERK. 


The county clerk has authority to let the contract for printing the 
ballots for a general election. 


FE. U. Overman, Esq., County Attorney of Webster County‘ 
Red Cloud, Neb. 


Dear Sie: Your favor making the following inquiry hag 
been received: 


‘In the matter of printing of the ballots for a general election, can 
the county clerk control the placing of the contract for the printing 
of the same, or is he bound to place them. with the party holding the 
contract for the county printing?’* 


I am unable to find any provision of statute which gives the 
county board authority to let or supervise contracts for print- 
ing ballots for a general election. On the other hand section 
139 of the election law (Compiled Statutes, ch. 26) requires 
the county clerk, except as otherwise provided, ‘‘to provide 
printed ballots for every election for public officers.’’ Section 
126 provides: 


“The printing of ballots and cards of instruction for the electors 
in each county, and the delivery of the same to the election officers, 
as hereinafter provided, shall be a county charge, the payment of 
which shall be provided for in the same manner as the payment of 
other county expenses. ’’ 

The statutes, therefore, require the county clerk to provide 
the ballots and compel the county to pay for them. The pro- 
vision that payment ‘‘shall be provided for in the same man- 
ner as the payment of other county expenses,’’ relates to the 
manner of paying the expenses and not to the method of con- 
tracting for the ballots, and consequently does not refer to the 
statute requiring the county board to let to the lowest com- 
petent bidder the contract for printing books, blanks and 
stationery. The statute provides that such supplies shall be 
furnished in the manner stated in section 149, article 1, chap- 
ter 18, Compiled Statutes. In construing this section in 
State v. Dixon County, 24 Neb. 110, the supreme court in 
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effect held that the woids ‘tbooks, blanks and stationery’? do 
not include printing or publishing. In Statev. Lincoln Coun- 
ty, 35 Neb, 350, it is plainly indicated that the books, blanks 
and stationery mentioned in the statute, are for the use of the 
county officers, and I do not think official ballots are included 
in such supplies. Jam unable to find any statute indicating 
that ballots should be furnished like supplies for county officers. 

The legislature required the county clerk to furnish ballots” 
at the expense of the county, but did not prescribe the manner 
of transacting the business. How the ballots shall be procur- 
ed and what the price shall be were, in my opinion, left to the 
official responsibility and good judgment of the county clerk. 

You have also asked a question relating to the duty ofa 
county board as to removing a voting place. I think an opin- 
ion appearing on page 338 of my recent report will be a suffi- 
cient answer to this question. 

Very respectfully, F. N. Prout, 
September 19, 1908. Attorney General. 


State Boarp or Heattra—N visance—ABATEMENT. 
The state board of health has no power except that conferred by 
statute. 


The state board of health has no power to abate a nuisance caused 
by sewage from the stock-yards at South Omaha. 


State Board of Health, Linevin, Neb. 


GentLemMEN: | amin receipt, byreference from your honor- 
able board, of a petition from sundry citizens of South Omaha 
and a portion of Sarpy county, praying that your board take some 
action to abate an alleged nuisance caused by sewage from the 
stock-yards of South Omaha, polluting the water of a certain 
stream which runs through and contiguous to the homes of the 
petitioners; also areport made by Dr. Town, State Medical 
Inspector, at the request of the governor, of the conditions of 
the stream. You inquire of this department, whether or not 
the state board of health has any jurisdiction over the subject 
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matter of this complaint and petition to abate or cause to be 
abated the alleged nuisance complained of. 

The powers of the state board of health are conferred by 
statute and are found in chapter 55, Compiled Statutes. An 
examination of this statute shows that the board was created 
originally for the purpose of regulating the practice of medi- 
cine. After its passage it was amended so as to regulate the 
practice of dentistry, embalming, etc. Nowhere in the act 
creating this board, or in any other act of the legislature, is 
the power conferred to abate nuisances of the character com- 
plained of. The board being a creature of the statute can 
exercise only such powers as are conferred by the law relating 
to it. 

You are therefore advised that in the opinion of this depart- 
ment the state board of health has no jurisdiction over the 
matters complained of and that parties inmjuriously affected by 
the alleged nuisance should seek their remedy in the courts for 
its abatement. 


Very respectfully, F. N. Provt, 
September 19, 1903. Attorney General. 


Ostropatay—Practicr or Mrpicins—Boarp or Hratra. 


The state board of health cannot require an osteopathist to pass an 
examination on the practice of medicine as a condition of per- 
mitting him to practice osteopathy. 


George H. Brash, M. D., Secretary of Board of Secretaries 
of State Board of Health, Beatrice, Neb. 


Dear Sir: I have received your letter requesting an opin- 
ion as to whether the state board of health may require an 
osteopathist to submit to an examination on the practice of 
medicine, before granting him a license, the authority to make 
such an examination being based on the theory that practicing 
osteopathy is practicing medicine. 

In the case of Little v. State, 60 Neb. 750, the supreme 
court held that one practicing osteopathy is a practitioner 
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of medicine, but the legislature took a different view of the 
question. At the recent session it was enacted: 

‘The system, method or science of treating diseases of the human 
body, commonly known as osteopathy, is hereby declared not to be 
the practice of medicine, surgery or obstetrics within the meaning 
of sections 17 and 18, article 1, of chapter 55, Compiled Statutes of 
Nebraska, 1899, entitled ‘medicine.’’’ (Compiled Statutes, 1903, ch. 
55, art. 1, sec. 28.) 

This statute therefore changes the rule announced by the 
supreme court in the case cited, The recent act of the legisla- 
ture also prescribes the qualifications of practitioners of osteo- 
pathy, and requires the state board of health to issue certifi- 
cates to applicants having these qualifications, (Compiled 
Statutes, 1903, ch. 55, art. 1, sees. 20, 21.) 

Very respectfully, F, N.-Provr, 

September 25, 1903. Attorney General. 


Camp Lasor—Computsory Epucation—Sratutss. 


There is no conflict between that part of the Criminal Code regulat- 
ing the employment of children and the compulsory education 
law, and both statutes should be enforced. 


Bert Bush, Exsq., Deputy Commissioner of Labor, Lincoln, 
Neb. 


Dear Srr: I have received your letter calling my attention 
to what you term a conflict between sections 2457-24575, 
Criminal Code, and section 1, subdivision 16, chapter 79, 
Compiled Statutes of 1903, and inquiring which should be en. 
forced. 


The part of the Criminal Code cited prescribesthe conditions 
under which children between ten and fourteen years of age 
may be employed in manufacturing or mercantile establish- 
ments, and provides for the punishment of those unlawfully 
employing children who have not attended school for at least 
twenty weeks during the previous year. When the deputy 
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commissioner of labor learns of a violation of this law he is 
directed ‘‘to cause the same to be enforced.” 


The compulsory. education law (Compiled Statutes, ch. 79, 
sub. 16) provides that children between the ages of seven 
and fifteen shall attend school during a portion of the year, 
and truant officers are directed to see that the provisions of the 
statute are enforced. 

I see no conflict between these statutes. The Criminal Code 
applies to children under fourteen and the school law to chil- 
dren under fifteen. One statute relates to the employment 
of children in manufacturing and mercantile establishments, 
while the other relates to compulsory education. 


Ido not know of any reason why the legislature may not 
yass a law imposing a penalty upon a manufacturer who keeps 
a child under fowrteen out of school by employing him in a 
factory and another law requiring a parent to send his children 
to school until they are jiftcen.. The provisions of the Crimi- 
nal Code,to which reference has been made. were not annulled 
or modified by the compulsory education law. I[ think both 
laws should Le enforced. 

Very respectfully, F. N. Prout, 

September 29, 1903. Attorney General. 


Srxcrion—LinE Roaps—lIrrieatixe Drrcnzs—County Boarp— 
ELEcrion. 


A right of way for an irrigating ditch is property which cannot be 
taken from the owner or pe for a public purpose without 
compensation. 

Before opening a section-line road across a previously constructed 
irrigating ditch, the county board should give notice of its pro- 
posed action to the owners of the diteh. 

A proposition to issue county bonds to fund the floating indebtedness 
of the county may be carried by a majority vote, where such bond 
issue will reduce the interest without increasing the debt. 

A proposition to issue county bonds should not be submitted to the 
yoters on the ballots used at the general election. 


! 
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L. L. Raymond, Fsq., Cowity Attorney of Scotts Bluff 
County, Scotts Blug?, Neb. 

Dear Srr: In a letter just received you inquire: 

“In establishing a public road on a seetion-line is a ditch compauy 
across whose canal such road is laid entitled to notice, or does it take 
its right of way subject to the right of the public to establish a road 
therein?”’ 

Before a highway was opened on the section-line the ditch 
company crossed the section-line with its ditch. You do not 
state the purpose for which the ditch was constructed, but 1 
take it for granted that it is an irrigation ditch. Under the 
statutes of this state, an irrigation company may exercise the 
right of eminent domain, and may not only acquire a right of 
way for canals over lands of private individuals, but may ob- 
tain a right of way over state lands and public highways. 
(Compiled Statutes, ch. 93a, art. 2, sec. 39-41.) I presume 
it was pursuant to authority conferred by these statutes that 
the ditch company referred to in your letter acquired its right 
of way and constructed the canal. Aright of way and ditch 
thus acquired are property which cannot be taken from the 
owner for public use or injured by the county board without 
just comnpensation. These property rights were obtained be- 
fore the county attempted to establish a highway across the 
ditch, and must be respected by the county board. It is true 
the statutes declare that section-lines are public roads (Com- 
piled Statutes, ch: 78, sec. 46), but this statute does not per- 
mit the taking or injuring of private property for public pur- 
poses without comvensation. In Lewis v. City of Lincoln, 
55, Neb. 1, the supreme court said: 

“A resolution adopted by a board of county commissioners pur- 
porting to establish a section-line road, within. the county for which 
they are acting, is valid as a preliminary order; but before such road 


can be actually opened there must be a proceeding upon proper notice 
to ascertain damages. ”’ 


The county board should therefore give the ditch company 
notice of the opening of the section-line road across the ditch, 
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and the necessity of such notice is not obviated by the statute 
which requires the company to keep the bridge over the ditch 
in repair. (Compiled Statutes, ch. 78, sec. 110.) 


Another question presented is as follows: 


‘Ts the voting of county bonds to fund the floating debt of the 
county governed by sections 27-30, article 1, chapter 18, Compiled 
Statutes? In 1889 such a proposition was declared adopted in this 
county on a majority vote. A similar proposition is to be submitted 
and I desire your opinion as to whether a majority vote is sufficient.”’ 

The manner of submitting to the voters a proposition to 
issue county funding bonds is stated in the sections cited. 
Section 30 requires a two-thirds vote to carry such a proposi- 
tion, but section 134 of the same article provides: 

‘“‘Where, by the issuance of the proposed bonds, the rate of interest 
on the said indebtedness will be reduced, and the amount of the in- 
debtednees will not be increased, a majority of the votes cast’ shall 
be sufficient to adopt the proposition. *’ 


Under this statute a majority vote will be sufficient if the 
bond-issue will reduce the rate of interest without increasing 
the debt. Otherwise a two-thirds vote will be necessary. See 
State v. Cornell, 54 Neb. 72, where the supreme court said: 


“Under section 134, article 1, chapter 18, Compiled Statutes 1897, 
a majority of all the votes cast at the election is sufficient for the 
adoption of a proposition to issue county funding bonds, where, by 
their issuance, the amount of the county indebtedness is not in- 
creased, and the rate of interest is reduced.’’ 


In reply to your inquiry as to submitting the bond-proposi- 
tion at the general election on the official ballot for the election 
of officers, I can only say that I have already expressed the 
opinion that it would be better to use separate ballots. See 
page 344 of my recent report. 


Very respectfully, F. N. Provrt, 
September 30, 1903. Attorney General. 


County SuPERINTENDENT—SALARY—STATUTE. 


A contract obligating an officer to perform the duties of his office for 
less compensation than that fixed by statute is yoid. 
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The salary of a county superintendent of public instruction will be 
increased from the time the statute allowing the increase goes 
into effect, though the county board under the old law fixed a 
lower salary for a longer time. 


. 
David G. Hines, Esq., County Attorney of Dundy County, 
Benkelman, Neb. ; 

Dear Sir: I have your favor of the 7th instant, in which 
you state that in January, 1903, the county commissioners of 
your county fixed the salary of the county superintendent at 

_ $3.50 a day for the year, which was accepted by the county 
superintendent. You ask whether or not this salary will be 
binding upon the superintendent and the county during the 
time for which it was fixed. 


The law as it existed atthe time the salary was fixed pro- 
vided that the county commissioners, or a majority of them, 
should determine the compensation to be paid to supgrintend- 
ents which should not exceed certain amounts, being’ graded 
according to the school population. (Compiled Statutes, 1901, 
sec 2, sub. 7, ch. 79.) It was under this section thatthe board 
acted in fixing the salary of the superintendent at $3.50 a day. 


‘The legislature of 1903 passed an act to amend section 2, 
subdivision 7, chapter 79, supra, and to repeal said section as 
it then existed. This. amendment fixed a minimum salary. 
The new law went into effect July 9, of the present year, and 
from that time the salary of the superintendent must be gov- 
erned by the law as it now exists, as there is no law which will 
support the old salary. 


I had oceasion to examine this question for the state super- 
intendent of public instruction and under date of May 21, 
1903, submitted an opinion upon the matter, a copy of which I 
herewith enclose. The question of contract which you evident- 
ly invoke is not applicable, as the law fixes the compensation 
and cannot be altered or amended by an agreement among the 
parties. 


You are advised, therefore, that the salary of the superin- 
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endent vf your county cannot be less than $4 day from 
July 9, 1908. 
Very respectfully, F. N. Pxovur, 
October 8, 1903. Attorney General. 


\ 


Criminat Cases—Wirnesses—SuBPG@nas. 


The term ‘‘all criminal eases,’’ as used in the statute providing that 
witnesses may be subpoenaed, includes misdemeanors as well 
as felonies. 

In all criminal cases the district court has power to compel the at- 
tendance of witnesses from any county in the state. 

1. E. Spear, Esq., County Attorney of Boone County, Albion, 
Neb. 


Drar Sr: I have your favor of the 5th instant, in which 
you submit the following question: 


‘Ts the state entitled to compulsory process to enforce the attend- 
ance of witnesses from counties in the state other than the one in 
which the action is to be tried, ina case not amounting to a felony?’’ 


You will observe that section 459 of the Criminal Code 
provides: 

‘*Tn all criminal cases it shall be the duty of the clerk, upon a 
precipe being filed, to issue writs of subpoena for all witnesses 
named therein, directed to the sheriff of his county or of any county 
of the state where the witnesses reside or may be found, which shall 
be served and returned as in other cases; and such sheriff, by writing 
endorsed on said writs, may depute any disinterested person to serve 
and return the same.’’ 


In the provision quoted no distinction was made by the 
legislature between felonies and misdemeanors. The words 
‘‘all criminal cases’? used therein include every degree of 
crime known to the Criminal Code. The provision is therefore 
applicable to misdemeanors as well as felonies. 

The clerk of the district court is an officer of said court anda 
writ when issued by him becomes the writ of the court. 


I am of the opinion, therefore, that the district court is au- 
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thorized by said section to command and compel the attend- 
ance of witnesses in all criminal cases, from any county in the 
state. 


Very respectfully, F. N. Prout, 
October 9, 1903. Attorney General. 


StratuteE—County Boarp—Comprnsation, 


In construing statutes the latest of conflicting provisions prevails. 


A special provision in a statute relating toa particular subject 
controls general provisions, where there is a conflict. 


It is a rule of statutory construction that effect should be given to 
the intention of the legislature. 


It is not apparent from the last act purporting to fix a limit to the 
compensation of the members of county boards what such limit is 
in the different counties of the state. 


C. £2. Spear, Esq., County Attorney of Boone County, Albion, 
Neb. 


Dear Sir: I have received your request for an opinion 
stating the maximum amount a county commissioner may re- 
ceive as compensation in acounty not under township organi- 
zation and having more than 10,000 and less than 20,000 in- 
habitants. 


Prior to 1903 the statute allowed a connty commissioner in 
a county having less than 60,000 inhabitants $3 aday and mile- 
age. (Compiled Statutes, 1901, ch. 28, sec. 22.) By an 
amendment to this statute the legislature of 1903 attempted to 
fix a limitation upon the amount of a county commissioner’s 
annual compensation at the rate of $3 a day and mileage. 
(Compiled Statutes, 1903, ch. 28, sec. 22.) The intent to fix 
a limit to the amount of the officer’s compensation is clear, 
because it is so declared in the title to the bill and in the act 
itself. What that limit is, however, is far from clear. I do 
not know of any other short statute which appears to be so full 
of contradictions on a simple subject of legislation. Boone 
county has more than 10,000 and less than 20,000 inhabitants 


142 REPORT OF THE ATTORNEY GENERAL 


and 7s not under township organization. Section 22 of the 

statute on fees appears to contain three different provisions 

. limiting the amount a county commiseioner may receive in such 
a county. They are as follows: 


(1.) ‘*That in counties not under tuwnship oryanization, that the 
maximum amount received by each member shall not exceed $1,000 

(2.) ‘In counties having over 10,000 inhabitants and less thon 
20,000 inhabitants $300. 

(3.) ‘In counties not under township organization that the maxi-. 
mum amount received by each member shall not exceed $500, ’’ 


I do not now recall any rule of statutory construction which 
makes it clear to my mind which of these enactments expresses 
the intention of the legislature. Invoke this rule: ‘*Where 
different parts of the same statute are in irreconcilable conflict, 
the last words stand, and those in conflict therewith are disre- 
garded.”? (Van Horn ». State, 46 Neb. 63.) The result is 
that the following provision would fix the limitation in Boone 
county, being the last expression applicable thereto: ‘‘In 
counties not under township organization that the maximum 
amount received by each member shall not exceed $500.”’ 


It occurs to me, however, that there possibly may be an ob- 
jection to applying this rule tothe presentdilemma. It is this: 
The provision last quoted is a general provision applicable, ac- 
cording to its terms, to all counties not under township organi- 
zation withcut regard to class, while the same section contains 
a specific limitation of $300 applicable alone to counties hav- 
ing over 10,000 and less than 20.000 inhabitants. If the 
specific provision should prevail over the general one, the 
limitation in Boone county would be $300 a year instead of 
$500 a year, ‘‘Special provisions of a statute in regard to a 
particular subject will prevail over general provisions in the 
same or other statutes, so far as there is a conflict.”’ This is. 
arule of Jaw established by along line of decisions. (A/hert- 
son v. State, 9 Neb. 430; Richards v. Clay County, 40 
Neb. 51.) If this rule is applicable to the present inquiry 
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instead of the rule that the latest of conflicting provisions pre- 
vails, the limitation as to Boone county is $300 a year; but 
according to the principle of construction that ‘‘effect should 
be given to the intention of the legislature’? (Little v. State, 
60 Neb. 749), there is reasonable ground to apprehend that 
$300 may not be the limit of compensation after all. I have 
made an effort to ascertain the intention of the legislature and 
to some extent have gone into the history of the recent act. 
The bill as originally introduced was neither ambiguous nor 
contradictory. It distinctly fixed the limitation in counties of 
the class to which Boone belongs at $300 a year. The legisla- 
ture evidently did not intend to make this sum the limit of 
compensation, because two amendments applicable to such 
counties were afterward inserted in the bill, one of which fixed 
t!-e limitation at $1,000 and the other at $500. Which of the 
three sums,—$1,000, $500, $300,—mentioned in the statute 
expresses the will of the lawmakers, as applicable to the com- 
missioners of Boone covinty, 1 am unable to determine. 

Owing to the uncertain condition of the statute I think your 
question should be answered by the courts. 

Very respectfully, BF. N.-Proovt, 
October 15, 1903. Attorney General. 


Evrctions—Form or Batnor. 


The form of an official ballot should conform to. the requirements of 
statute in that respect. 


lion. George W. Marsh, Secretary of State, Lincoln, Neb. 


Dear Sir: I have the honor to acknowledge receipt of your 
communication under date of the 19th instant, as follows: 


‘“‘T would be pleased to have you inform me as to the form of the 
official ballot in cases where two or more candidates for the same 
office are nominated by the same party. In all such cases. should 
there be a bracket and circle for the elector to vote for all such can- 
didates with one cross, as shown by that part of section 160, chapter 
26, Compiled Statutes of Nebraska, relating to ‘electors’ and ‘repre- 
sentatives?’’’ 
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In reply I beg to say that section 140 of chapter 26, Com- 
piled Statutes, provides for the preparation and form of official 
ballots. A part of said section provides: 

‘The form of the ballot shall as near as possible conform to ‘sched- 
ule A’ hereof.’’ 

“‘Schedulé A’’ referred to gives a form of official ballot, a 
part of which is here reproduced: 


‘For Representatives, 32d Representative District: 
Vote for Three. 


Thomas E. Hibbert. ...........-. Republican [[] | A Cross Within 

this Circle 

Henry Steinmeyer............-.-. Republican [_} O 

Votes forall the 

Republican 
R. Wetec bue enek . Republican [J iknacotatavic 
Dakscts) A Cross Within 

John Lichty.......... Peoples’ Independent { C] this Circle 


O 


Democrat } Votes for all the 
’ 
Fred G. Hawksby.... Peoples’ Independent { (O Democratic and 


Peoples’ Inde- 


Democrat . 
Charles, Crockett...... Peoples’ Independent t 0 wis ra 
Charles R. Lawson............... Prohibition{] | “4 ee eee 
Dewey L. Whitney .............. Prohibition J] O 
Votes for all the 
Wilson Brodie ................ ... Prohibition [ Prohibition 


Representatives 


J 
Mae eo vee Os ac et 8) “am A. Cross Within 


this Circle 


Votes O all the 
Written 
Representatives 
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Under the provisions of section 140 this form is to be followed 
as nearly as possible. If we apply this section and form to the 
ballot to be voted at the coming election we would have the 
following: 
: ‘‘For Regents of the State University: 
Vot for Two. 


A Cross Within 
WiC Wintem one oso cect eee Republican (J this Circle 


O 


1 Votes for all 


© 


Charles-9.3Adlen’ «sets tenes Republican [] Republican 
Régents 
S A Cross Within 
emocrat | this Ci 
Wm. A. Jones....... Peoples’ Independent { O pies 


O 


C 

| Votes for all 
Democratic and 
Peoples’ Inde- 
pendent Regents 


Democrat t oO 
Ernest C. Weber .. ..Peoples’ Independent 


A Cross Within 
this Cirele 


O 


Votes for all 


} 
Co Bs  Baxbortss saeco ane Prohibition [] 


BO Muir igadt seca Prohibition] | Prohibition Re- 
} gents 
T. BS Lippincott: .... fd ievans ss Socialist] | “ Cross Within 


this Circle 
Be WHO CNG wuseate ences Sociatist [] | .Votes ca 
jialist Regents 


A Cross Within 
this Circle 


Votes vd all 
Written Regents 


os 
! 
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For Judges of the First Judicial District: 


Vote for Two. 


this Circle 


: O 


Votes for all Re- 


A. H. Babeock...... MARMRE cas stn Republican [] A Cross Within 


CNPSUREBAVIA Gas kona os iaiey > Republican] | publican Judges 
; . A Cross Within 
Democrat } oO this Circle 
W. H. Kelligar ...... Peoples’ Independent 


ae, 


Votes for all 


Democrat } Democratic and 
BR, O. Kretsinger...... Peoples’ Independent § O Peoples’ Inde- 


pendent Judges. ’’ 


-O 
‘O 


I select these two examples, as, on the general ticket. they 
are the only ones I think can arise at the ensuing election. 

You are advised, therefore, that in the judgment of this de- 
partment where two or more candidates are nominated for the 
same office by the same political party their names should ap- 
pear on the ballot as above shown by the above diagram. 


Very respectfully, F. N. Prout, 
October 20, 1903. Attorney General. 
Evections—BaA.Ltors—CanbIDATEs. 


The name of a candidate fora public office should appear but once 
on the official ballot. 


Where a candidate for a public office files two certificates of nomina- 
tion, one by a party convention and the other by petition, his 
name should be placed on the ballot as the nominee of such party 
alone. 
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A. S. Moon, Esq., County Attorney of Loup County, Taylor, 
Neb. 


Dear Sir: Yourfavor has been received, wherein you re- 
quest my opinion as to the duty of the county clerk in making 
up the official ballot, where a candidate has filed two certifi- 
cates of nomination, one a convention nomination, the other a 
nomination by petition. 

In my judgment the name of the candidate can appear but 
once on the official ballot; and there is no provision of law 
authorizing the use of brackets except where two political 
parties nominate the same person for the same office. Shoulu 
the candidate desire to go on the ballot by petition, he should 
withdraw as a party nominee. Inthe absence of such with- 
drawal, it would be the cuty of the county clerk to place his 
name on the ballot as the candidate of the political party filing 
the certificate of nomination. 

Very respectfully, F. N. Prout, 

October 22, 1908. Attorney General. 


Exections—Ba..ots. 


A ballot marked only in the fusion circle at the top will count for 
fusion candidates only. 


HH. M. Duval, Esq., County Attorney of Keya Paha County, 
Springview, Neb. 


Dear Sie: I am in receipt of your favor of the 26th in 
stant in which you state: 


‘‘The democrats and populists held separate conventions and nomi- 
nated two full tickets. Some of the candidates have withdrawn but 
there still remain three candidates for some of the county offices. 
What effect would a ballot have marked only in the fusion circle at 
the top of the county officials, when there are both democratic and 
populist candidates for a county office, and what effect when the 
democratic candidate has withdrawn, leaving only a populist and 

epublican candidate?’* 
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In reply I beg to say that under-the statute and the ruling of 
the supreme court in State v. Frye, 62 Neb. 17, each party, 
where separate nominations are made, is entitled to havea 
circle at the top of the ticket against which shall be printed the 
words after the name of the party. “To vote a straight ticket 
make your mark in this circle.’? When amark is made in such 
circle it counts for a vote fur each candidate nominated by such 
party. For instance, if it is ‘‘peoples independent’’ and a 
mark is made in that circle it would count for every candidate 
nominated on that ticket. Where there is fusion the names of 
the candidates should appear but once on the ticket, but ina 
bracket after the name should appear the names of the parties 
by which such candidate is nominated. 

You are advised, therefore, in answer to your question, that 
on a ballot marked only in the ‘‘fusion”’ circle at the top of the 
ticket the vote will count only for the fusion candidates; —that 
is, a candidate who has been nominated by both the parties 
which have fused and for no other; and if upon such ticket 
there is for the office of county clerk, for instance, a candidate 
nominated by the democratic party, another, candidate nomi- 
nated by the peoples independent party, another candidate nomi- 
nated by the republican party, a cross in the circle at the top of 
the ticket under the head of ‘‘fusion’’ or ‘*peoples independent 
and democratic,’’ such ballot could not be counted as a vote on 
the question of the candidate for county clerk. 


Very respectfully, F. N. Provr, 
October 28, 1903. Attorney General. 


Investment Companites——Gusssine Assocrarions——STatE Bank- 

ing Boarp. 

The St. Louis Fair Guessing Association, incorporated for the pur- 
pose of selling tickets in guessing contests and distributing prizes 
therein, is not an instalment investment company over which 
the state banking board has jurisdiction. 


State Banking Board, Lincoln, Neb. 


Geytiemen: I[ have had under consideration the applica- 
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tion, plan, and articles of incorporation of ‘‘The St. Louis Fair 
Guessing Association,”’ referred to this department by your 
honorable board for an opinion, (1) as to whether or not 
the banking board has jurisdiction over concerns of this char- 
acterjand (2) if so , is the scheme presented by said association 
a lottery or game of chance within the meaning of the law, 
and hence its business proscribed? 


If the banking board has any jurisdiction it must be derived 
from chapter 29, Session Laws of 1908 (Compiled Statutes, 
ch. 16, secs. 216-227), being an act to provide for the govern- 
ment, regulation and examination of certain corporations and 
associations therein fully described, and placing the business 
of such companies under the control of the state banking 
board. Section 1 of said act defines fully what companies 
shall be known as ‘‘Instalment Investment Companies’’ for 
the purposes of said act, as follows: 


‘‘Every association, other than building and loan associations, sav- 
ings banks, insurance companies or fraternal beneficiary associations 
organized under the laws of this state, or admitted under the laws of 
this state, to do business herein, which is or shall be organized for 
the purpose of raising money from its members or others, by means 
of stated instalments or payments, to be held, invested or disbursed 
by said association, whether the money so contributed is paid in for 
shares in such association, or is held by the association for invest- 
ment and accumulation for the benefit of the contributors, or as an 
advance on merchandise, or property of any kind, to be delivered in 
the future, or is held by the association to be disbursed among the 
contributors, or any of them. in accordance with any agreed plan or 
scheme, and whether the relation of the contributor to the associa- 
tion be that of a member, shareholder, vendee, creditor or beneficiary 
of a trust; and every incorporated association, every unincorporated 
association, every co-partnership, every corporation whether organ- 
ized under the laws of this or any other state, territory or govern- 
ment, and every individual doing business, or attempting or offering 
to do business in the state of Nebraska, in form or character similar 
to that herein set forth, shall be known, for the purposes of this act, 
as an instalment investment company. ”’ 


An examination of the statement and other papers filed by 
the applicant shows that the object of the corporation as stated 
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ir its articles is ‘‘the sale of tickets to persons desiring to guess 
the number of admissions on the opening day of the World’s 
Fair April 30, 1904, and other guessing contests,’ and ‘‘to 
distribute prizes among the persons purchasing tickets to the 
extent of $25,000, and other amounts as fixed in other con. 
tests, in such manner as is hereafter decided upon by said cor- 
poration and fully set forth in the by-laws of said company.”’ 
The capital stock of the association is $40,000 divided into 
shares of $100 each, the company to be authorized to commence 
business whenever $25,000 of the stock is subscribed by bona 
fide subscribers; said stock to be paid for in instalments as 
called for by the board of directors. Thirty-seven thousand 
dollars of said capital stock is, according to the sworn state- 
ment of the president of said association, now subscribed. 

It is not easy to determine what feature of this guessing 
association falls within the provisions of chapter 29, Session 
Laws of 908. The association does not undertake to make 
investments for the persons who buy tickets and have ‘‘guesses 
coming,’’ It does not collect money from its purchasers by 
means of stated instalments to be held, invested or disbursed by 
the association. In fact it promises its patrons nothing but an 
opportunity to ‘guess’? upon the number of people in attend- 
ance at the St. Louis Fair on the first day and to pay certain 
specified prizes to the nearest guessers; and while the scheme 
is, possibly, as vicious and demoralizing to the public in gener- 
al and the individual guessers in particular as the diamond- 
tontine and other like schemes, still it does not in my judg- 
ment come within the provisions of chapter 29 Session Laws 
of 1903. 

You are advised, therefore, that in the opinion of this de- 
partment your board has no jurisdiction over the proposed 
corporation. Having reached this conclusion, it is unnecessary 
to investigate or determine the second part of the reference as 
to.whether or not the scheme is a lottery or game of chance. 

Respectfully yours, F. N. Provr, 

November 9, 1908, Attorney General. 
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Prersonat Taxes—Date or DeLinquEncy—SratureE. 


Under the new revenue law unpaid personal taxes for 1903 will be- 
come delinquent December 1, though they were levied under a 
statute fixing February 1, 1904, as the date of delinquency. 


A. A. Bischof, Fsq., County Attorney of Otoe County, Ne- 
braska City, Neb. 


Dear Sr: I have received your favor asking my opinion 
as to when personal taxes for 1903 become delinquent. 


Section 150 of the new revenue law provides: 


‘On the first day of December of the year in which taxes shall 
have been assessed, all unpaid personal taxes, except in cities author- 
ized by law to levy and collect their own taxes, shall become delin- 
quent and shall draw thereafter ten per cent. per annum, which in- 
terest shall be collected the same as tax so due.’*’ (Compiled Stat- 
utes, ch. 77, art. 1.) 


If this provision is now in full force and effect, personal 
taxes for 1903 will become delinquent December 1. It has 
been suggested, however, that the personal taxes for 1903 were 
levied under the old revenue law, according to section 105 
thereof, and will not become delinquent until February 1, 
1904. This suggestion seems to be based on the saving clause 
in section 242 of the new act, which is as follows: 


“Nothing in this act shall be construed to release, discharge or in 
any manner affect the validity of the collection of any tax heretofore 
assessed and levied under the revenue laws in force prior to the tak- 
ing effect of this act, nor shall the same affect pending actions 
founded thereon or causes of action which may have accrued; but all 
rights in relation to such taxes and the collection thereof and all 
rights that may have accrued to persons under the revenue laws of 
thisstate are hereby saved and reserved.’* 


It is clear to my mind that this saving clause does not keep 
in foree the old statutory enactment that unpaid taxes on per- 
sonalty shall become delinquent on the first day of February 
of the year after the taxes are assessed. The saving clause 
itself does not so state and was never intended to serve any 
such purpose. The new act in direct terms contradicts such a 
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theory, and the old act was repealed. An examination of the 
saving clause will disclose that it was not intended to release 
taxpayers from any burden imposed by the new law, or to de- 
lay the time for enforcing the payment of taxes. The saving 
clause was for the benefit of the state and persons who acquir- 
ed vested rights under the old law. It was the intention of 
the legislature in enacting the saving clause to prevent evasion 
of payment of taxes already levied, and it was not the intention 
to suspend for several months the operation of that part of the 
new act declaring that unpaid personal taxes shall become de- 
linquent December 1. This is the only law in existence fixing 
the time of such delinquency, the similar provision in the old 
act having been repealed. Any other intention would be in- 
consistent with the new act, if not absurd. No remedy for 
enforcing payment of taxes exists except that contained in the 
new law, and I can see no sense or reason in the assertion that 
part of the repealed revenue law is kept in force for the sole 
purpose of defeating for a time the enforcement of the new 
provision that personal taxes shall become delinquent Decem- 
ber 1. 

As already intimated there is another reason why section 150 
of the new statute goes into effect before February 1, 1903, 
and that is, the statute says so. Section 243 following the 
saving clause enacts: 


‘*This act shall take effect and be in force from and after the first 
day of September, 1903.’’ 


This section would have been different, had the legislature 
intended to suspend until February 1 the operation of section 
150 relating to delinquencies. Beside, the old provision on 
this subject was repealed by section 244 of the present law and 
the repeal went into effect September 1, 1963, 

I am therefore of the opinion that this year’s unpaid taxes 
on personal property will become delinquent December 1. 

Very respectfully, F. N. Prout, 

November 14, 1903. Attorney General. 
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Suerirr’s Fres—Srarte. 


The fees of a sheriff for conveying a juvenile delinquent to the State 
Industrial School at Kearney must be borne by the state. 


J. M. Mohney, Esq., County Attorney of Furnas County, Ov- 
ford, Neb. 

Dear Sir: J have your favor of che 12th instant, in which 
you ask for a construction of section 9, article 1, chapter 75, 
Compiled Statutes, with special reference to the question as to 
who is responsible for the fees of the officer conveying a per- 
son to tie State Industrial School at Kearney. 

In reply I beg to say that the last clause of said section is 
as follows: _ 


‘*Provided the expenses of conveying a boy so committed to said 
state industrial school or of returning him to his parents or guardian 
after his release therefrom shall be at the expense of the state.’’ 


This fixes the liability upon the state beyond any question, 
and such expense has always beeu paid by the state. The 
last legislature, however, in making its appropriation failed to 
appropriate bonds for this purpose, so that there is now no 
fund available for paying such fees. Your sheriff, however, 
should make his voucher in the regular manner against the 
state and file it with the auditor. When the legislature meets 
it will be sent in to the proper committee and appropriation 
will be made for its payment. 

Very respectfully, F. N. Provr, 

November 17, 1903. Attorney General. 


E.ections—CrErtiricaTES—Conrvest. 


The county clerk may issue certificates of election before the time 
for beginning a contest has expired. 


Lewis CO. Paulson, Esq., County Attorney of Kearney County, 
Minden, Neb. 


Deak Sir: I] have your favor of the 19th instant, in which 
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you ask for an opinion from this office upon the following 
question: 


“Ts it within the contemplation of the election law for the county 
clerk to withhold issuing certificates of election to each of the per- 
sons having the highest number of votes for the several county, pre- 
cinct, and township offices until the time for contesting under the 
section first above mentioned (Compiled Statutes, ch. 26, art. 1, 
sec. 81) shall have passed?’’ 


In reply I beg to say that section 46, article 1, chapter 26, 
provides: 


“Upon the reception of the returns of each election precinct, 
township or ward by the county clerk directed to him as hereinbefore 
provided and within six days after the closing of the. polls he, to- 
gether with two disinterested electors of the county to be chosen by 
him, shall open the poll books and from the returns therein make an 
abstract of the votes cast in the following manner: x x x.’’ 


Section 48 of the same article end chapter provides: 


“The county clerk shall make out a certificate of election to each 
of the persons having the highest number of votes for the several 
precinct and town officers and members of the legislature from the 
county alone. ** 


Section 6, article 3, chapter 26, provides: 


‘*No board, officer or officers authorized by law to issue commissions 
or certificates of election shall issue a commission or certificate of 
election to any person required by the third or fourth sections hereof 
to file a statement or statements until such statement or statements 
shall have been so made, verified and filed by such person with such 
board, officer or officers. *’ 


This section is the only one which limits the time for issu- 
ance of a certificate of election to a person having received the 
highest number of votes for an office for which he may have 
been a candidate. The fact the statute provides that 
elections may be contested, contestant filing a complaint with- 
in twenty days after the election, is not a limitativun on the 
power or duty of the county clerk to issue a certificate to the 
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person who on the face of the returns made by the canvassing 
board has received a majority of the votes cast for such office, 
but it is the duty of the ecunty clerk under the statute, to issue 
a certificate to the person shown by such returns to have receiv- 
ed a majority of such votes, providing he has filed the certifi- 
cate required by section 6, supra. The issuance of such certifi- 
cate of election is not a bar to a contest. It is simply prima 
Jacie evidence that the party holding it has received on the 
face of the returns a majority of the votes cast at such election. 


You are advised therefore that in the opinion of this depart- 
ment the county clerk is not authorized to withhold the issuing 
of certificates of election to the persons having the highest 
number of votes as shown by the report of the canvassing 
board until time for contesting the election under the statute 
shall be passed. 


Very respectfully, F, N. Provt, 
November 20, 1903. Attorney General. 


Exections—Canvassing Boarn—Retrorns—Correcrions-— 
ManpDAMts. 


A canvassing board must canvass all the returns of-an election and 
its duty is not discharged by an incorrect or partial performance. 

Where a canvassing board refused to canvass some of the votes re- 
turned, it may be compelled by mandamus to canvass all, though 
the board adjourned sine die. 


A county canvassing board cannot lawfully adjourn sine die until a 
correct canvass has been made and reported. 


Officers may do voluntarily whatever they may be compelled to do by 
mandamus. 

Where a county canvassing board discovers an error in its work, it 
may reconvene, reexamine the returns, recertify to the correct re- 
sult and file an amended certificate with the secretary of state. 


Where a county canvassing board seals up election returns before they 
have been properly canvassed they may be reopened for. the pur- 
pose of making a complete and correct canvass, 
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Hon. John If. Mickey, and Others, Members of the State Can- 
rassing Board, Lincoln, Neb. 


GENTLEMEN: From two certificates made by the canvassing 
board of Valley county and filed in the office of the secretary 
of state, it is shown that when the local board first canvassed 
the returns a mistake was made whereby John R. Hanna, a 
candidate for judge of the district court, received ten votes 
which were not counted in the first canvass. To correct this 
error the local canvassing board reconvened, recanvassed the 
vote and made an amended certificate showing the actual re- 
sult of the election. On these facts there is presented the 
question whether the canvassing board had power, after hav- 
ing adjourned and certified the result of the canvass, to re- 
convene, recanvass the returns and recertify the result of the 
canvass,and whether the state canvassing board should con- 
sider the amended certificate of the county canvassing board. 

In discussing this question the decisions of the courts have 
not been harmonious. The supreme courts of Ohio and New 
York have announced the doctrine that when a canvassing 
board has canvassed the vote, certified the result and adjourn- 
ed sne dre its powers are at anend, and that it cannot 
reconvene, recanvass the vote and recertify the result. (/°o- 
ple wv. Reardon, 49 Hun. N. Y. 425; State ». Berry, 14 0. 
St. 315.) 

Other courts have adopted a different rule and one which 
seems to me to be more in harmony with the spirit of our in- 
stitutions. 


The supreme courts of lowa and Kansas are committed to 
the doctrine that the canvassing board must canvass all returns 
and that its duty is not discharged by an. incorrect or partial 
perfermance. They also hold that where the board refuses to 
canvass some of the votes, it may be compelled by mandamus to 
do so, though the board adjourned sine die. (State v. Coun- 
ty Judge, 7 la. 186; Lewis v. Commissioners, 16 Kan. 102.) 
The supreme court of this state is committed to the latter 
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role. In State v. McKudden, 46 Neb. 674, the following 
language is used: 


“The law imposes upon the canvassers the duty of canvassing the 
returns exactly as filed with the county clerk by the election boards, 
and, until the canvassers have so compiled the vote, their task is un- 
completed. They haye noright to adjourn without day until they 
have finished their work. It has been repeatedly decided that after 
they have made one canvass, declared the result, and adjourned, they 
may be compelled by mandamus to reassemble and make a correct 
canvass of all the returns, where it appears that upon the first can- 
vass they neglected or refused to fully perform their duty. (State v. 
Dinsmore, 5 Neb. 145; State v. Hill, 10 Neb. 63; State v. Stearns, 
11 Neb. 106: State v. Pvacock, 15 Neb. 442.) A peremptory writ of 
mandamus will issue as prayed, requiring the respondents to recon- 
vene and canvass all the votes returned from Furnas county. ’’ 


Officers may do voluntarily whatever they may be compelled 
to do by mandamus. (Carruthers v. Board, 16 W. Va. 527.) 


As I understand the law applicable to the matter in question, 
the county canvassing board did not lawfully adjourn until a 
correct canvass and a correct report had been made. The 
power of the canvassing board was not exhausted until its 
duties had been fully performed. When the error was dis- 
covered they had power to reconvene, reexamine the returns, 
certify to the correct result and file an amended certificate with 
the secretary of state. This rule, in my opinion, is also ap- 
plicable to the action of the board in sealing up the election 
returns before its duties had been performed. In contem- 
plation of law the election returns were not lawfully sealed up 
until they had been properly canvassed. In «& proper case, 
therefore, [| think it would be lawful for the canvassing board 
to reopen the returns for the purpose of making a complete and 
correct canvass, and that in so doing there would be no viola- 
tion of section 47, chapter 26, Compiled Statutes, providing, 
that where the returns have been sealed up the county clerk 
shall not-allow the same to be inspected except for the purpose 
of contested elections or for use as evidence in the courts. 


I am therefore of the opinion that the state canvassing board 
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may lawfully consider the amended certificate of the canvass 
ing board of Valley county. 
Very respectfully, F. N. Provv, 
November 24, 1903. Attorney General. 


County Derpostror1Es—INTEREST. 


The county board has no authority to approve as a county depository 
a bank situated outside of the county. 


The county board has no authority to approve a depository without 
requiring interest on county deposits. 
Frank D, Mills, Esq., County Attorney of Polk County, 
Osceola, Neb. @ 


Dear Sir: I have received your recent favor relating to 
_ county depositories. You inquire whether the county board 
may approve as a depository a bank not situated within the 
county, in case the local banks all refuse to become depos- 
itories of county money under the provisions of the depository 
law. (Compiled Statutes, ch. 18, art. 3, sec. 18.) 

After an examination of this question 1 am of the opinion 
that no construction of the act will warrant the county board 
in approving as a county depository a bank which is situated 
outside of the county; uor has the county board power under 
the depository law to approve a bank as a depository without 
requiring the payment of interest on deposits. 

This is also the view taken by my predecessor as shown by 
his report for the year 1897-1898, pages 193, 208. 

Very respectfully, F. N. Prout, 

November 30, 1903. Attorney General. 


County ATToRNEY—TeErRm or OFFICE. 


The term of office of the county attorney is two years, whether he is 
elected or appointed. 
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P. W. Scott, Exg., County Attorney of Chase County, Tie- 
perial, Neb. 


Dear Sir: | have the honor to acknowledge receipt of your 
communication of recent date in which you state: 


‘*According to the last official census Chase county has a population 
of less than 3,000 and therefore comes under the proviso of section 1, 
of the act of the legislature of 1901, whereby the county commis- 
sioners were authorized to appoint a county attorney; no election of 
county attorneys to be held thereafter in such counties. 


“January 8, 1903, the board of county commissioners of Chase 
county, Nebraska, while assembled in regular session, made the fol- 
lowing order, viz: 


‘* ‘Whereas, by an act of the legislature the election of a county at- 
torney has been abolished in Chase county, and the duty has devolved 
upon the board of county commissioners to appoint said attorney: 


‘““ “Therefore, be it resolved, that we, the county board of Chase 
county, Nebraska, do hereby appoint P. W. Scott as county attorney 
of Chase county, Nebraska, and fix his salary at the sum of three 
hundred dollars per annum, and his official bond is hereby approy- 
ed.*? 


On this statement of facts you base the following questions: 


‘+t, Was such appointment for the term of two years, or was it for 
a shorter period? 


‘9. Issuch appointment in any manner affected by the act of 
1903, by which the office of county attorney in counties having more 
than 2,000 is again made an elective office?”’ 


In reply I beg to say that section 15 of chapter 7, Compiled 
Statutes of 1891, provides, that at the general election in 1892 
and every two years thereafter a county attorney shall be 
elected in each organized county who shall hold his office for 
the term of two years and until his successor is elected and 
qualified. A proviso is attached to the section, ‘‘that in coun- 
ties having not more than three thousand inhabitants according 
to the latest official census, no election of a county attorney 
shall be had, but the county board of each of such counties is 
hereby authorized to appoint a county attorney, who shall 
qualify as herein provided and shall have the same authority 
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and power as those elected.’’ The legislature of 1903 amend- 
ed this section, providing for the first election of county at- 
torneys under the amended act to take place at the genera 
election of 1904, with the proviso that appointment is author- 
ized in counties having less than two thousand inhabitants 
(Session Laws of 1903, ch. 7. p. 57.) 


From the foregoing it will be observed that the term of office 
of a county attorney is two years and it matters not whether 
such officer is elected by the voters at a general election or is 
appointed by the county board. The manner of his selection 
eannot affect his term of office. 


The amendment of 1903 cannot effect this tenure for the 
same reason, and the further reason that it does not take effect 
until the general election of 1904, which is the first election at 
which county attorneys can be elected after the passage of the 
act. 

Very respectfully, F.N. Proor, 

December 4, 1903. Attorney General. 


Taxation—Distress WARRANTS—STATUTES. 


Under the old revenue law a distress warrant to collect delinquent 
taxes could not be executed after sixty days from the time it was 
issued, 

Distress warrants to collect delinquent taxes must be executed in the 
manner directed by the new revenue law, though the taxes were 
levied under a former act. 

A. H. Dawis, Esq., County Attorney of Lincoln County, 

North Platte, Neb. 


Dear Sir: I have received your letter stating that the 
county treasurer more than six months ago issued a number cf 
distress warrants for the collection of delinquent taxes and de- 
livered the writs to the sheriff for execution. You also state 
that many of these distress warrants have not been served, and 
inquire whether the sheriff may now proceed to enforce them. 


The distress warrants were issued under the old revenue law, 
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which provides that distress warrants shall be executed ‘‘in 
the manner provided by law for the levy and sale on execu- 
tion.”’ (Compiled Statutes, 1901, ch. 77, art. 1, sec. 89.) - 
The rules applicable to executions, therefore, contro] the man- 
ner of executing distress warrants. In the case of Burketi v. 
Clark, 46 Neb, 466, the supreme court held that the life of an 
execution from a court of record is limited by section 510 of 
the Code of Civil Procedure to sixty days from its date, and 
that it must be returned within that time. It has also been 
held that an execution issued by a county court or justice of 
the peace is returnable in thirty days after its receipt by the 
officer and that it must be returned within that time. (Buckley 
v. Mason, 52 Neb. 639.) 

According to the old revenue law and the statutes in force 
when the distress warrants in question were issued, the present 
sheriff has no power to execute them since it has been more 
than six months since they were issued. 


The manner of serving an execution depends upon the re- 
quirements of the statutes in foree on that subject, and the 
legislature may change the method at any time. The old 
revenue law has been repealed and the provision thereof for 
serving distress warrants is not now in force. Distress war- 
rants must, therefore, be executed in the manner provided by 
the new law. 


Very respectfully, F. N. Provt, 
December 8, 1903. Attorney General. 


TAXATION——SALEs OF LANDS—INTEREST—STATUTES. 


Though each of three statutes authorizing the sale of land for delin- 
quent taxes fixes a different rate of interest in case of redemption,’ 
each rate applies alone to redemption from tax sales made under 
the particular statute by which such rate was fixed. 

In redeeming land from a tax sale interest must be paid at the rate 
fixed by the statute under which the sale was made. 

Under the general revenue law of 1903 fifteen per cent. is the rate of 


‘interest payable upon redemption of land from tax sale, but a 
i ' 2 
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purchaser under the old revenue law cannot be compelled to ac- 
cept under the new law a lower rate of interest than that allow- 
ed by the statute in foree when he made his purchase. 


FE. Martin, Exsq., County Attorney of Richardson County; 
falls City, Neb. 


Dear Sir: I have received your recent letter calling my at- 
tention to the fact that section 212, article 1, chapter 77, Com- 
piled Statutes of 1903, provides that lands sold for delin- 
quent taxes may be redeemed by payment of the purchase 
money and fifteen per cent. interest; that section 27, article 9, 
chapter 77, Compiled Statutes of 1903, provides that land may 
be redeemed from a delinquent tax sale on payment of a cer- 
tain amount and one per cent. per month interest; that section 
50, article 9, chapter 77, Compiled Statutes of 1903, provides 
that land may be redeemed from delinquent tax sales on pay- 
ment of the amount due and twenty per cent. interest for two 
years and ten per cent. interest thereafter. In this connection 
you inquire what interest the county treasurer should collect 
from persons redeeming land from tax sales. 

An examination of the revenue law will disclose that the 
sections to which you have adverted are found in three separate 
acts of the legislature. Section 212 is a part of the general 
revenue law passed at the last session of the legislature and 
whenever applicable governs the rate of interest payable upon 
redemption of land sold under the general revenue law of the 
state. : 

* Section 27 is part of a separate act and has ro application 
to salesmade under the general revenue law. An examination 
of section 48, chapter 77, article 9, will show that the act con- 
taining section 27 does not become effective until ‘‘the county 
commissioners or board of supervisors of any county may by 
resolution adopted each year, elect to enforce the collection of 
delinquent taxes and assessments on real estate under the 
provisions of this act.’’ The rate of interest provided by sec- 
tion 27, article 9, therefore, is not chargeable unless the county 
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board determines to enforce the payment of taxes under the 
separate act to which section 27 belongs. 

Section 50, article 9, chapter 77, Compiled Statutes of 1903, 
is part of a separate act entitled, ‘‘An act to provide for the 
sale of lots and lands for taxes and assessments delinquent for 
five years or more and the execution of deeds for the same.”’ 
This act applies alone to sales of property where the amount 
of delinquent taxes exceeds the value of the real estate against 
which they are assessed. The rate of interest mentioned in the 
latter act has no application to sales made under the general 
revenue law, but applies alone to cases coming within the 
terms of the act itself. 


According to my understanding of the law, therefore, the 
sections relating to interest are not conflicting. Under the 
general revenue law recently enacted fifteen per cent. is the 
rate payable upon redemption of delinquent tax sales. A pur- 
chaser of land at a valid tax sale under the old revenue law 
cannot, however, be compelled to accept under the new law a 
less rate of interest than that allowed by the statute in force 
when he made his purchase, To do so would impair an obli- 
gation of his contract, which it is not within the power of the 
legislature to accomplish. 


Very respectfully, F. N. Prout, 
December 8, 1903. Attorney General. 


Country TrEAsuRER—FEEs—Sonoor Founps. 


Trust funds should bear the burden and.expense of the management 
thereof. 


A county treasurer may retain for hisservices one per cent. of the 
funds collected by him from the purchasers of the state school 
lands. 


Board of Educational Lands and Funds, Lincotn, Neb. 


GerntLEMEN: I have the honor to acknowledge receipt of a 
copy of the resolution passed by your honorable board request- 
ing an opinion as to whether a county treasurer can legally re- 
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tain for his services one per cent. of the funds collected by 
him from the purchasers of state schoollands. In reply I beg 
to say that the duty of collecting the funds arising from the 
sale of school lands of the state is imposed upon county treas- 
urers by section 5, chapter 80, Compiled Statutes. The au- 
thority of a county treasurer to retain for his services one per 
cent. of the money arising from the sale of school lands is de- 
rived from the following provisions of statute: 


“Hach county treasurer shall receive jor his services the following 
fees: On all moneys collected by him, and on poll tax and road re- 
ceipts received by bim in lieu of cash, for each fiscal year, 
under $6,000, ten per cent; for all sums over $6000, and under 
$10,000 four per cent.; on all sums over $10,000, two per cent. On 
all sums collected percentage shall be allowed but once, and in com- 
puting the amount collected for the purpose of charging percent- 
age, all sums, from whatever fund derived, shall be included together, 
except the school fund. The treasurer shall be paid in the same 
pro rata from the respective funds of the state collected by him, 
whether the same be in money or state warrants. All fees on col- 
lections of county funds shall be deducted from the county general 
fund. On school moneys by him collected he shall receive a commis- 
sion of but one per cent.”? (Compiled Statutes, ch. 28, sec. 20.) 


By this enactment I understand the legislature intended to 
allow a county treasurer to retain for his services one per cent. 
on money collected from the purchasers of school lands. If 
this is not the correct interpretation of the statute quoted, no 
provision is made for paying the county treasurers for collect- 
ing money arising from the sale of school lands. I know of 
no other statute authorizing payment for such services and the 
legislature has not appropriated money out of the general fund 
of the state for that purpose. The legislature having by 
statute authorized county treasurers to retain for their services 
one per cent. of the money arising from the sale of scbool 
lands, had the legislature power to enact such alaw? The 
lawmakers had such power unless some provision of the con- 
stitution deprived them of it, The constitution contains the 
following provisions in relation to the permanent school fund: 


‘*The following are hereby declared to be perpetual funds for com- 
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mon school purposes, of which the annual interest or income only 
can be appropriated, to wit: * * * Second. All moneys arising 
from the sale or leasing of sections numbered 16 and 36 ir, each 
township in this state, and the lands selected, or that may be se- 
lected in lieu thereof.’’ (Constitution, art. 8, sec. 3.) 


‘*All funds belonging to the state for educational purposes, the 
interest and income whereof only are to be used, shall be deemed 
trust funds held by the state, and the state shall supply all losses 
thereof, that may in any maaner accrue so that the same Shall re- 
maio forever inviolate and undiminished.’’ (Constitution art. 8, 
sec. 9.) 


By section 1, article 8 of the constitution, management of 
the educational lands is committed to the board of educational 
lands and funds, ‘‘wnder the direction of the legislature.’? Ido 
not find any enactment of the legislature or provision of the 
constitution which says that the expenses of managing the 
school lands and collecting the funds arising therefrom shall 
be paid out of the general funds of the state. Section 9, ar- 
ticle 8, of the constitution declares that the permanent school 
funds are trust funds, The general rule is that trust funds 
must bear the burden and expenses of the management there - 
of. Since neither the constitution nor statutes require the 
state, out of its general fund, to bear the burden of collecting 
the purchase money arising from the sale of school land, and 
since the legislature has allowed the county treasurers one per 
cent. of such funds for their services, I am of the opinion that 
the expenses of collecting such permanent school funds may be 
taken out of the funds themselves. ( Washington County v. 
Boyd, 64 No. 179; State v. Purcel, 31 O. St. 352.) 

Very respectfully, F. N. Provrt, 

December 21, 1903. Attorney General. 


Scnoot LANDS—LEASE—REAPPRAISEMENT— MAN AGEMENT, 


It is the duty of the board of educational lands and funds to in- 
crease and protect the educational funds of the state. 


The board of educational lands and funds is trustee for the sale and 
leasing of school lands. 


In all leases of school lands the supervising power conferred by the 
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constitution upon the board cf educational lands and funds must 
be recognized by both parties. 

In construing contracts and statutes relating to school jand Jeases 
the trust imposed by the constitution upon the board of educa- 
tional lands and funds should be respected. 

Failure to perform an act at the time tixed by contract does not ex- 
cuse the party in de'ault from performing his obligation at a 
later date. 

Where schovul land was not reappraised pursuant to an agreement 
that at the expiration of five years from date of lease and every 
tive years thereafter the land should ve reappraised, the board 
cof educational lands and funds may insist on a reappraise- 
ment witbcut waiting for another five year period to expire. 


flon. George D. Follmer, Commissioner of Public Lands and 
Buildings, Lincoln, Neb. 


Dear Srr: I have received your letter relating to tae re- 
appraisement of school lands leased under the act of 1877, en- 
titled ‘An act to provide for the registry, sale, leasing and 
general management of all lands and funds set apart for edu- 
cational purposes, and for the investment of funds arising from 
the sale of such lands,’’? (Session Laws 1877, p. 174), and un- 
der the amendment thereof in 1879. (Session Laws 1879, p. 
111). You inform me that under these acts the state leased a 
large amount of school land for a period of twenty-five years, 
the rental being eight per cent. upon the appraised value of 
the land demised. The leases contained this provision: 


‘*At the expiration of five years from the date of the lease, and 
every five years thereafter, the land shall be appraised by three per- 
sons, one of whom shall be appointed by the county clerk, one by 
the lessee, and the third by the other two, and that the valuation 
made by such appraisers shall (provided it be not less than the 
former appraisement), be the basis for the rental for the five years 
succeeding the next first day of January.’’ 


This provision was part of the act of 1877, was included in 
the amendment thereof in 1879, and was therefore properly 
inserted in the leases issued under both statutes. You also in- 
form me some of the lessees assert that ‘‘an appraisal is not 
lawful if made at any other time than a multiple of five years 
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from the date of the contract, and if the state fails to make an 
appraisal at the multiple, it has lost the right to make same at 
any other time.’? Some of the school land leased under the 
acts of 1877 and 1879 has never been reappraised. The state, 
therefore, in such instances, is only receiving the rental based 
on the appraised value more than twenty years ago, though 
the lands have increased in value in the meantime. Where 
the school land thus leased has never been reappraised, can an 
appraisement be made at any time, without regard to whether 
the date thereof is five, ten, fifteen, twenty, or twenty-tive 
years from the date of the lease? 

The acts of 1877 and 1879 have been repealed and a differ- 
ent method of appraisement substituted, but the method con- 
tained in the leases executed under those statutes was not 
affected by the repeal thereof. (State v. MePeak, 31 Neb. 
140.) The terms of the contracts were not altered by the sub- 
sequent legislation, and the answer to your question must be 
based on the lease itself and the Jaws in force when the lease 
was executed. 

The lease is imperative on the subject of appraisement. The 
language is, ‘‘at the expiration of five years from the date of 
the lease, and every five years thereafter, the land shall be ap- 
praised.’’ If the officers representing the state and the lessee 
fail to obey the mandate of the law and neglect to appraise 
the land at the end of five years, can the Jessee say that such 
neglect of duty and violation of the terms of the agreement 
shall be extended over a period of five years more, and that in 
the meantime the state is powerless to act? What is the pur- 
pose of the requirement that there shall be an appraisement at 
the end of five years? It was to secure to the state a rental 
which would increase in proportion to the increase in the value 
of the land. Of this provision Judge Maxwe tt said: 

‘‘Ty was assumed apparently, that the rental value would continue 


to increase, hence the lands must be reappraised every five years.’’ 
(State v. McPeak, 31 Neb. 143.) 


This was the intention of the legislature and the agreement 
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of the parties to the lease. The state having failed to enforce 
this agreement at the exact time specified in the lease, can 
lessee by resisting an appraisement ata later date defeat for 
five years more the purpose of his own bargain and deprive the 
state of an increased rental demanded by the contract and 
statute? Ido not think the lease conferred any such power 
upon lessee. The duty of appointing appraisers was by the 
contract and lease imposed jointly upon the county clerk and 
lessee. The contract says “the land shall be appraised by 
three persons, one of whom shall be appointed by the county 
clerk, one by lessee, and the third by the other two.’’? Under 
the contract therefore the responsibility and duty of appointing 
appraisors is equally divided between an officer representing 
the state and lessee, and it does not seem reasonable or just to 
permit lessee to evade his part of this duty at the end of five 
years, and thus prevent performance thereof for five years 
more. 

All leases of school land are made with reference to the 
supervisory power conferred by the constitution upon the board 
of educational lands and funds. ‘It is the duty of the board,”’ 
says the supreme court, ‘‘to sell or lease the educational lands 
of the state for the highest price possible to be obtained, and 
increase and protect by all honorable means the funds for the 
support of the educational institutions. The board of educa- 
tional lands and funds is a trustee for the sale and leasing of 
the land set apart for the support of educational institutions.”’ 
(State v. Scott, 18 Neb, 600.) This trust relation is created 
by the constitution, and the duties of the board are derived 
from the same source. It follows that all statutes and con- 
tracts must be construed with reference to such duties and 
trust relation. All persons contracting for school-land leases 
are bound to know the constitutional provisions and abide by 
them. It is not consistent with the requirements of the con- 
stitution and the duties of the board of educational lands and 
funds to hold that a failure to make an appraisement at the 
expiration of five years as required by a lease, prevents the 
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performance of that duty at a later date. The first appraise- 

ment under the lease has never been made, and I know of no 
reason why it may not be made at any time. Failure to make: 
the first appraisement at the time designated by statute and 
lease does not prevent the legal performance of that duty at a 
later date. Courts frequently coerce the performance of official 
duties after the statutory time for performance thereof has 
elapsed. (State v. McFadden, 46 Neb. 674; Carrothers v 

Board, 16 W. Va. 527.) Since the board of educational lands 
and funds failed to require an appraisement at the expiration 
of five years from the date of the lease, it may now insist on 
the performance of that duty. Inthe case of State v. Mc Peak, 
31 Neb. 141, the court said ‘‘there has been no appraisement 
at the end of the first five years (1887), as provided by above, 
and the state authorities refuse to permit the appraisers to be 
chosen as prescribed in the lease and statute above set forth,”’ 
and mandamused the county clerk to proceed with the ap- 
praisement in 1891, which did not end a five-year period from | 
the date of the lease. 

I am therefore of the opinion that in cases where there has 
been no appraisement under the acts of 1877 and 1879 at the 
expiration of five years from the date of the lease, the board of 
educational Jands and funds may now insist on the perforni- 
ance of that duty, without waiting for a five-year period to 
expire. 

Very respectfully, F. N. Provt, 

December 31, 1903. Attorney General. 


AGRICULTURAL LANDs—DRAINAGE—PROOKEDINGS. 


Formal affirmance by the county board of a damage board’s report 
on a petition to drain agricultural) land is not required by statute, 
where the report and proceedings are not questioned by objec- 
tions or appeal. 

A drainage boird‘s assessment for drainage of agricultural lands should 
be placed on the tax books, where there has been no obje_tiun 
to the report or to the proceedings of the board. 
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Where the county board authorized the appointment of a drainage 
board and permitted it to locate a 7itch and to employ men to 
construct it, laborers’.claims to which there are no objections 
should be audited. 

After a ditch has been licated and taxes levied to pay for its 
construction, the work may proceed befure the taxes are col- 
lected. 

The County treasurer is the custodian of funds rxised to drain agri- 
cultural lands. 


A ditcb to drain agricultural lands may occupy part of a highway. 


Ambrose C. Epperson, Fsq., County Attorney of Clay County, 
Clay Center, Neb. 


Dear Sire: I have received your favor asking the following 
questions in relation to article 3, chapter 89, Compiled Stat- 
utes, on the subject of drainage for agricultural and sanitary 
purposes: 


‘‘1, Where the drainage board appsinted by the county board 
make a report that they bave established a drain, describing it spe- 
cifi ally, is it mecessary for the county board to affirm tne report of 
the drainage board, in order to have a legally established drain? 

“2. Where tke drainage board by their rejort to the town cierk 
and to the county clerk assess to and levy against certain tracts of 
land apportionments of the expenses of establishing the drain, 
and the county board are in doubt as to the advisability of such 
drain, is it the duty of the county board under section 13 of the 
drainage act to place the assessment upon the tax books of the 
county? 

‘83. Under the draioage act, should the county board pass on and 
audit claims presented by persons Jaboring in the construction of a 
drain, the couvty board not having approved the establishment 
thereof and not having run the assessment roll on the tax books? 

“4. Has the drainage board the right to employ contractors to 
coustruct a drain befure the funds for the construction thereof 
have been raised? 

‘>. Is the county treasurer the custodian of funds collected under 
the provisions of the act referred to? 

‘6. Has the drainage board authority to construct a drain within 
a public highway?” 


You do not question the validity of the drainage act and in 
answering your inquiries I will assume the statute is valid in 
every respect without considering the question of its validity 
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1. Must the report of the drainage board be affirmed by the 
county board? The drainage act was passedin 19038, (Com- 
piled Statutes, ch. 89, art. 3.) The county commissioners are 
drainage supervisors, (sec. 3.) When the county board re- 
ceives a proper petition, a drainage board is appointed consist- 
ing of one member of the county board, selected by that body, 
one person selected by petitioners, and a third person selected 
by the two already chosen, (sec. 6.) The statute seems to au- 
thorize this drainage board to locate the ditch, obtain right’ of 
way, assess damages and assess the property benefited with 
the cost of construction. (secs. 7-15.) The duties of the 
county board are imposed by statute. The county board has 
only such powers as are conferred by statute or necessarily im- 
plied therefrom. Ido not observe in the drainage act any 
provision, expressed or implied, requiring the county board to 
formally affirm the report of the drainage board, and I con- 
clude, therefore, that a formal order of affirmance is unnec- 
essary, where no part of the proceedings of the drainage board 
has been questioned or assailed by appeal to the county board 
_as authorized by sections 11 and 12 of the act. 


2. Where the county board doubts the advisability of the 
drain, is it its duty to place the drainage boaid’s assessment 
upon the tax books of the county? Section 13 of the act pro- 
vides: : 

‘‘After the ten days have elapsed in which an appeal can be taken 
or after county board of supervisors or commissioners have decided 
an appeal the county board sha'! place the assessment roll upon tbe 
tax books against said lands affected thereby with the costs of all 
proceedings. ”’ 

In your letter you do not state that there has been an appeal 
taken from the action of the drainage board in the present in- 
stance and I infer there has been none. Under the statute 
quoted, therefore, the duty of the county board to place the 
drainage board’s assessment on the tax books seems impera- 
tive. 

3. Should the county board audit claims for work on tke 
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drain, the board not having approved the construction thereof 
nor placed the drainage board’s assessment on the tax books¢ 
If the county board authorized the appointment of a drainage 
board, and permitted it to locate a ditch and to employ men to 
construct the same, I know of no reason why the claims of 
laborers should not be audited, there having been no appeal 
on the part of the property owners who must bear the burden. 

_4, Has the drainage board the legal right to employ con- 
tractors to construct a drain before the funds for the construc- 
tion thereof have been raised? Under the drainage act the 
lands benefited by the improvement must bear the burden 
thereof. The drainage board is authorized to assess against 
such land the expense of constructing the ditch, and the coun- 
ty board is empowered to place the assessment on the tax 
books. Taxes levied by counties, by municipalities, or by school 
districts constitute a fund on the faith of which debts may be 
incurred. (Zimmerman v. State, 60 Neb. 633; Statev. Weir, 
33 Neb. 35.) After aditch has been located in the manner 
prescribed by statute and taxes legally levied for the purpose 
of making the improvement, the work may proceed without 
waiting until the taxes are actually collected. 

5. Is the county treasurer the custodian of the drainage 
fund? I think this question should be answered in the aftirma- 
tive. Section 14 of the act says that ‘‘any person may pay 
his assessment to the county treasurer, if he so desires, before 
being placed on the tax books.’? Section 17 authorizes the 
treasurer to accept as payment on an assessment receipts for 
the value of work performed.. 

6. Has the drainage board authority to construct a drain 
within a public highway? Improvement of highways seems 
to have been within the contemplation of the legislature when 
the statute was passed. Section 11 of the act provides that if 
public highways are benefited the amount of the benefit may 
be presented to the town board or county board. This pro- 
vision and other provisions of the act seem to contemplate that 
a ditch may occupy a portion of a highway. 
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Some provisions of the act relating to the powers granted — 
and to the exercise of those powers are vague and uncertain, 
but 1 know of no way to give effect to the statute except as 
outlined in the foregoing answers to your questions. As al- 
ready stated you have not questioned the validity of the act 
and I have not investigated that question. 

Very respectfully, F. N. Prout, 

January 9, 1904. Attorney General. 


County Bonps—Votine Taxes. 


County bonds issued to refund a former issua and to fund a floativg 
indebtedness are void, where the people in voting the bonds 


failed to ‘‘adopt the amount of tax tn be levied to meet the lia- 
bility incurred.’’ 


Hon. Peter Mortensen, State Treasurer, Lincoln, Neb, 


Dear Sir: Responding to your request for an opinion on 
the validity of the bonds recently issued by Scotts’ Bluff coun- 
ty, my views are as follows: 

The amount of the bonds issued is $20,000. The history 
shows that the bonds were issued for the purpose of refunding 
unpaid county bonds to the extent of $9,500 and to fund a 
floating indebtedness estimated at $11,500, consisting of cer- 
tificates and claims. The proposition to issue bonds to fund 
the floating indebtedness was an original one, and the people 
had never before voted thereon. The floating debt and the 
unpaid bonds being included in a single proposition to issue 
bonds to the extent of $20,000, the question was submitted to 
the voters under authority conferred upon the county board by 
section 132, article 1, chapter 18, Compiled Statutes. This 
statute empowers the county board of any county ‘“‘to issue 
coupon bonds of any denomination, as they may deem best, 
sufficient to pay the outstanding and unpaid bonds, warrants, 
and indebtedness of such county.’’ The statute prescribing 
the method of voting such county bonds contains the provision 
that ‘‘no vote adopting the question proposed shall be valid 
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unless it likewise adopt the amount of tax to be levied to meet 
the liability incurred.’’ (Compiled Statutes, ch. 18, art. 1, 
sec, 28.) This provision was applicable to the bond-issue of 
$20,000. (State v. Babcock, 21 Neb. 599.) The history of 
the bonds shows that the proceedings of the county board, the 
notice of election and the proclamation embodied a proposition 
authorizing the county board to levy taxes to pay the bonds, . 
but the history of the bonds also shows that this part of the 
proposition was not on the ballots submitted to the voters. 
The voters therefcre did not vote on the question of levying a 
tax to pay the bonds. The power of the county board to issue 
the bonds and to levy taxes to pay them must come from the 
voters, before the bonds are issued, and as the people did not 
vote on the question of taxes, the bonds are void. (State v. 
Babcock, 21 Neb. 599.) 
Very respectfully, F. N. Provr, 
January 11, 1904. Attorney General. 


County Assessorn——CoMPENSATION. 


That part of the fee law which fixes the c)mpensition of an assessor 
at $3. a day bas no application to the office of county assessor as 
created by the new revenue: law. 

The anoual c»mpensation of the county assessor of Grant County is 
$250 and the compensition vf a deputy is $3 a day. 


L. B. Unkefer, Esq., County Attorney of Grant County, 
Hyannis, Neb. 

Dear Sir: Your letter relating to the conpensation of 
county assessors and their deputies has been received. 

In reply I beg to advise you that the compensation of these 
officers is fixed by section 22, article], chapter 77, Compiled 
Statutes of 1908. This section is part of the new revenue law. 
Your county contains less than 5,000 inhabitants, and under 
the section cited the annual compensation of the county assessor 
is $250 and the compensation of a deputy assessor is $3 a day 
for the time actually and. nezessarily employed in the dis- 
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charge of his duties. These officers cannot legally receive any 
compensation other than that provided by the statute men- 
tioned. 


Section 21, chapter 28, Compiled Statutes, provides that 
each assessor shall receive for his services $3 a day. This is 
part of the law on fees. The assessor referred to in section 
21 of the fee law is the officer described in the old revenue law 
which has been repealed. This allowance of $3 a day under 
section 21 of the fee law, therefore, has no application what- 
ever to the county assessors and deputies referred to in the new 
revenue law. : 

Very respectfully, F. N. Provrt, 

January 12, 1904. ; Attvrney General. 


County TrREAsURER— COMPENSATION. 


‘Tbe fees cf the county treasurer are fixed by the statute in existence 
when the services are rendered. 


lon. John H. Evans, County Attorney of Thomas County, 
Thedford, N2. 


Dear Sir: Ihave received your recent favor relating to the 
compensation of the present county treasurer, My opinion in 
reply to your inquiry is as follows: 

The legisiature nay change the compensation of a county treas- 
urer at will. The constitutional provision which prohibits 
the legislature from increasing the compensation of an officer 
during his term of office has no application to a county 
officer. (Douglas County v. Timme, 32 Neb. 272.) It follows 
that the fees of the county treasurer are fixed by the statute 
in existence at the time the services are rendered. 

Very respectfully, | F. N. Prour, 

January 12, 1904. Attorney General. 


County AssEssOR—COMPENSATION. 


It is tha duty of a county assessor by and with the consent of the 
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county board to appoint the rumber of deputy assessors neces- 
sary to assess the property in the county. 


A county assessor cannot receive in addition to his annual salary $3 
a day for pe: forming the work of a deputy. 


J. J. Kinney, Esq., County Attorney of Kimball County, 
Kimball, Neb. 


Dear Sir: [have received your favor presenting the follow- 
ing questions for the opinion of this department: 


1. Has the county board authority under the new revenue law to 
prevent the appointment of a deputy county asse:sor and thus im- 
pose the duty of making the entire assessment for the county upon 
the county assessor himself, where his salary, in the judgment of the 
county board, will be sufficient compensation for the work? 


2. If thecounty assessor in person should assess all assessable prop- 
erty io the county would he be entitled to compensation in addi- 
tion to his salary? 


1. The apparent import of the new revenue law is that the 
county assessor shall be the head and supervisory officer and 
that the field work shall be done by deputy assessors. Under 
section 113 of the revenue law (Compiled Statutes, ch. 77, art. 
1), the county assessor must supervise and direct the assess- 
ment ofall property in his county; advise and instruct deputy 
assessors; require deputy assessors to make assessments uni- 
form; alter or change assessments so that. they shall comply 
with the law; furnish deputies with blanks and schedules; 
éxamine and correct assessment rolls, lists, schedules and re- 
turns of deputies; examine county records for mortgages and 
other liens and see that they are properly listed, and examine 
the county judge’s records for the purpose of assessing the 
property of estates, of minors and of insane persons. This 
special and supervisory work assigned by statute to the assess- 
or indicates that the field work is to be performed by deputy 
and revised by the assessor. If the assessor listed the proper- 
ty in the first instance he would be required to re-examine and 
revise his own work, and such a course does not seem to be in 
harmony with the language of the statute. Besides, section 20 
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declares ‘‘the county assessor and the county board shall de- 
terminethe number of deputy assessors necessary to assess the 
property in such county, and the county assessor, by and with 
the consent of the county board, shall at once appoint the 
number of deputy assessors so-agreed upon.’” This language 
in connection with other provisions of the act, as I understand 
it, is mandatory and requires the appointmert of ‘‘the number 
of deputy assesors necessary to assess the property.”’ 


2 For the compensation fixed by law, a county assessor 
must perform every official duty imposed upon him by statute. 
Section 22 of the new revenue law fixes the annual salary of 
the county assessor and he cannot receive any other compen- 
sation for his services, though he should perform the duties of 
a deputy in addition to his own duties. He cannot beallowed 
compensation under section 21, chapter 28, Compiled 
Statutes, providing that each assessor shall be allowed $3 a 
day. This section is part of the fee law, and has no applica- 
tion to the offices of county assessor and deputy county assess- 
or created by the revenue law. Section 22 of the new revenue 
law not only makes provision for the assessor’s annual salary 
but allows a deputy $3 a day for the time actually and nec- 
essarily employed in the discharge of his duties. I am of the 
opinion that an assessor cannot receive an annual salary and 
in addition $3 a day for performing the duties of a deputy. 


Very respectfully, F. N. Provr. 
January 13, 1904. Attorney General. 


Country TrEASURER——COMPENSATION. 


A county treasurer is not entitled to commission for executing 
distress warrant unless he soid property of the tax debtor. 


P. W. Scott, Esq., County Attorney of Chase County, 
_ Imperial, Neb. 


Dear Str: I have the honor to acknowledge receipt of 
your letter as follows: 


“Will you construe section 155, article 1, chapter 77, Compiled 
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Statutes, and give me your opinion on the following propositions: 
‘1, May commission ke coll‘cted up nm a distress warrant, where 
the claim is paid before levy? 


‘2. May commission be co] ected upon ‘jistress warrant where 
the claim is paid after levy hut before sale?’’ 


In my view of the section cited, an answer to the second 
question will suffice for both. ‘he authority of the treasurer 
to charge commissions is derived from the following enact- 
ment, which follows the provisions fixing the treasurer’s fees 
on distress warrants: 


‘‘Commissions shall be allowed in addition on all taxes collected by 
distress and sale.’’ (Cumpiled Statutes, ch. 77, art. 1, sec. 156.) 


It is perfectly clear that the treasurer is not entitled to com- 
missions unless he performs the services for which commissions 
are allowed. What arethe services which entitle the treasurer 
to commissions? They are for collecting taxes by d/stivss and 
sale. The sale is an essential part of the service,and if no sale 
is made the statute does not authorize the treasurer to charge 
commission. The general understanding of the purpose of al- 
lowing an officer commissions may not be in harmony with the 
views expressed, but the power to allow such compensation is 
in the legislature and the provision of the statute is arbitrary. 
The law cannot be extended by construction so as to allow an 
officer compensation for the service of making a sale, in a case 
where no sale was made. I understand this conclusion to be 
justified by an early decision of the supreme court of this state. 
In Kane v. Union P. R. Co., 5 Neb. 105, the fourth para- 
graph of the syllabus is as follows: 


‘*Under the revenue Jaws, a collector of taxes has not the right to 
demand and receive from the taxpayer, the commissions, and five per 
cent. penalties u:less; be has madea distress and sale of the tax- 
yaver's property in payment of bis taxes. A mere levy and payment 
witkout sale do not entitle the officer to these penalties." 


My opinion therefore is that the county treasurer is not en 
titled tocommission under section 156, article 1, chapter 77, 
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Jompiled Statutes, unless he has sold property of a tax deb- 
tor. : 
Very respectfully, F. N. Prout. 

January 14, 1904. Attorney General. 


TaxatioN—AssEssMENt oF Bank Depvosrrs—Depury ASSESSORS. 


The new revenue law does not require bankers to divulge to taxing 
oflicere the names and balances of depvusitors. 


A County assessor has authority to require a deputy who resides. in 
one precinct to assess property in ancther precinct. 


R. J. Millard, Esq., County Atterney af Cedar County, 
Hartington, Neb. 


Dear Str: I have received your favor making the follow- 
ing inquiries: 


‘‘}ieferring to the revenue Jaw, now in force and particularly to 
interrogatory one of section 52, chapter 77, Cumpiled Statutes of 
1903, we would like the opiuvicn cf your department (1) asto 
whetber or poet a banker can be required to disclose to the proper 
assessoy the names of the individual depositors of the bank; and 
(2) whether or not the banker can be compelled to disclese to sucn 
assessor the amounts of the deposits in his bank on the first day of 
April. preceding such assessment. 

“Calling your attention to section 20, chapter 77, Compiled 
Statutes of 1908, we would like your Opinion on the proposition as to 
whether or wot the county assessor can select a deputy from a 
particular precinct to assess property is some other precinct than 
the one in which such deputy resides.’? 


The interrogatory referred to in your inquiry is as follows: 


‘‘Are you, or were you, un the first;day of April of the present 
year the executor of the last will. or the administrator of the estate 
of any deceased person, or the guardian of the estate of any infant 
or person of unsound mind, :r the trustee of the property of any 
person, or the receiver of any corporation, association or firm, or the 
agent, attorney, or banker investing, loaniug or otherwise contruling 
the money or the property of any person, or the president or ac- 
counting officer of any corporation, or a partner, consignee, or 
pawnbroker? If yes, designate for whom you were (hen or now are, 
acting in such representative or fiduciary capacity; and if you were 
or now are acting under the authority of any particular cour!, name 
tlie court, and also state to what court you report?"’ 
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I do not observe in this interrogatory any provision which 
requires a banker to disclose tothe assessor the names of de- 
positors and the amount deposited by each; nor have I observed 
any other statutory provision requiring a banker to divulge 
such information to the assessor, except in cases where the 
banker acts in a representative capacity for others and thus 
manages, controls or invests their funds or property. In such 
instances, a banker like other agents, trustees or guardians, 
must list the property or funds of those for whom he acts; but 
a depositor ina bank acts for himself in disposing of funds 
subject to his check. He is required by the revenue law to 
list his own property for taxation, and the banker is not obliged 
to disclose to the assessor the name of the depositor or the 
amount of the deposit, unless, as already stated, the banker is 
an agent, trustee or guardian of the depositor. The confiden- 
tial relation existing between depositor and banker should not 
be violated by the banker unless he is required to do so by a 
valid statute or an order of a court. I am of the opinion that 
the new revenue law does not provide for the violation of such 
a relation by compelling bankers to divulge to taxing officers 
the names and balances of depositors. 


fod 


Section 20, article 1, chapter 77, Compiled Statutes, among 
other things, provides that ‘‘the county assessor shall assign to 
each deputy assessor the district or territory to be assessed by 
him.’’ The statute of which this language is a part gives the 
assessor authority to require a deputy residing in one precinct 
to assess the property in another precinct. 

Very respectfully, F. N. Provr, 

January 15, 1904. | Attorney General, 


Boarp or Hratra—Puysicrans—Report or Diseasxs. 


The state may require physicians at their own expense to report to 
the state board of health the existence of contagious and in- 
fectious diseases. 


Benjamin F’. Batley, M. D., President of Board of Secretaries 
of State Board of Health, Lincoln, Neb. 
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Dear Sir: I have the honor to acknowledge the receipt of 
your letter inquiring whether physicians may be required to re- 
port to the State Board of Health the existence of cholera, 
yellow. fever, smallpox, and other contagious and infectious 
diseases, no funds being furnished by the state to pay pustage 
on reports. The statute requiring physicians to report such 
cases to the state board of health is as follows: 

‘ft sball be tbe duty cf all boards of health now in existence or 
that may hereafter be created, and of physicians in localities 
where there are no health authorities, or where such health authori- 
ties fail to act,to report to the state board of health, promptly upon the 
discovery thereof, the existence of any one of the following diseases, 
viz: Asiatic cholera, yellow fever, smallpox, scarlet fever, diptheria, 
typhus and typhoid fever and such other contagious and infectious 
diseases as the state board of health may from time to time specify; 
and each and every member of any such board of health, or other 
officer or physician who knowing of the existence of any such disease 
shall fail promptly to report the same in accordance with the pro- 
visions of this section shall be deemed guilty of a misdemeanor 
and upon ccoviction thereof shall be fined in any sum not less 
than $10, nor more than $100 for each and every such offense.’’ 
(Compiled Statutes ch. 55, art. 7, sec. 8.) 


This statute requires physicians to report the facts, and the 
legislature in enacting it did not concern itself with making 
provision for the postage. If the state can require a physician 
to abandon his practice long enough to report a case of small- 
pox, it can certainly require him to pay postage on the report 
to the state board of health. The value of postage would be 
insignificant when compared with the value of the time required 
by a busy physician in making a report. The legislature in 
enacting the statute assumed that the state had power to exact 
from a physician as much of his time or property as may be 
necessary to disclose the existence of certain contagious or in- 
fectioas diseases. If the state has such power, the statute 


should be obeyed and a physician who wilfully ignores its 
provisions should suffer the penalty. The protection of public 
health is one of the most essential functions of government, 
and statutory regulations for this purpose are enacted under 
the police power of the state. In the exercise of polices power 
property and services of individuals are often required for 
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the protection of the public. A physician hurrying to see 
patients may be detained by an officer of the law and required 
without compensation to assist in making an arrest or in quell- 
ing a mob. A physician’s house in the path of a corflagration 
may be torn down by police officers to protect other property. 
A physician may be taken involuntarily from his professional 
duties in his office, in the sick room, or in the hospital, and 
compelled without compensation to engage in military defense 
of the state, when it has been assailed. ‘io protect the state 
in time of war his property also may be taken for the general 
- safety. The ravages of disease may be more disastrous to the 
state than the invasion of a foreign foe. What sacred right or 
privilege attaches to the medical profession, that the state can- 
not compel a physician at his‘own expense to notify the stute 
board of health of the existence of a disease which may sud- 
denly spread into a pestilence? Such immunity from his obli- 
gations to the public cannot be found in any provision of the 
state or federal constitution. The state may not only require 
physicians to report without compensation the existence of con 
tagious, fatal diseases (State v. Wordin, 56 Conn. 216), but 
require physicians to report births of children. (/2obinson v. 
Hamilton, 60 Ia. 134.) In speaking of the power of the state 


to protect its citizens from exposure to contagious, fatal dis- 
eases, the supreme court of Connecticut said: 


‘Of absolute necessity this power inheres in every organized com- 
munity; otherwise there would be only organized suicide, It takes 
nnwritten precedence of all provisions for the protection of rights of 
property, and includes the right to reduire as much of che services 
or property of each as may be necessary to the preservation of the 
lives of all without provision for payment.’’ (State v. Wordin, 56 
Conn. 227.) 

Physicians cannot ignore or evade the statute because it im- 
poses upon them a burden uot borne by other members of the 
community. The purpose of the statute is to detect and pre- 
vent the spread of fatal diseases. The dangers of a pestilence 
require the state to demand information of the first person ob- 
taining it. The physician by reason of his skill and profes- 
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sional duties is the first to detect the character of a disease, and 
the statute wisely imposes upon him the burden of informing 
the officers who have the means and power to take whatever 
action is necessaryto prevent the disease from spreading. 


The supreme court of Connecticut said: 


‘*Persons offering their services to the public as bFealers of disease 
and requiring pecuniary compensation therefor, thereby assert their 
ability to detect tue presence of it when the great mass of the 
people cannot. Tae people accede to the truth of their assertion 
and io the matter of life surrender themselves to their keeping. Of 
course an ordinance in the interest of life must detect the presenc> 
of a fatal, contagious disease at the earliest possible moment. 
Therefore with impartial action it compels that member of the com- 
munity whois the first to have sight and knowledge of it, to give 
note of warning to others from whom its presence is hidden. It 
would he idle to require, indeed there would be danger in uccepting, 
this service from those who cannot see or do not know. The burden 
is made to rest upon every member of the only class which is ina 
condition to contribute anything to the accomplishment of the pur- 
puse of the ordinance.’’ (State v. Wordin, 56 Conn. 228, ) 


I am therefore of the opinion that the burden imposed upon 
physicians is within the constitutional power of the legislature 
and that physicians may be compelled to report tothe state 
board of health the information required of them by section 8, 
article 7, chapter 55, Compiled Statutes, or submit to the pen 
alties imposed by the act of the legislature. 

Very respectfully, F. N. Prout, 

January 19, 1904, Attorney General. 


County TreasuRER— Deputy SHERIFF. 


A county treasurer may appoint the sheriff as special deputy to serve 
a distress warrant. 


P. W. Scott, Fsq., County Attorney of Chase County, 
Imperial, Neb, 


Dear Sir: J have received your favor asking for the opinion 
of this department as to whether acounty treasurer may ap- 
point the sheriff as deputy to serve distress warrants. In reply 
my opinion is as follows: 
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Section 155, article 1, chapter 77, Compiled Statutes, pro- 
vides that all distress warrants shall be served by the treasurer 
or his deputy or by a special deputy appointed for that pur- 
pose. This section confers upon the county treasurer power 
to appoint a special deputy to serve a distress warrant, and 
there is no intimation in the statute that the sheriff may not 
serve in that capacity. The duties of a sheriff are not inconsis- 
tent with the duties of a special deputy appointed by a county 
treasurer to excute a distress warrant. In fact the nature of 
the official act of excuting sucha writ is in harmony with the 
ordinary duties of a sheriff and the offices are compatible, un- 
less some provision of statute declares otherwise. I know of 
no such statute. Ido not think the act relating to deputies 
prohibits the county treasurer from appointing the sheriff a 
special deputy to serve wu distress warrant. It is as follows: 


“The state treasurer, auditor and librarian can neither of them 
appoint the other his deputy, nor can either the register of deeds, 
treasurer, sheriff, clerk or surveyor of the county appoint either of 
the others.’? (Compiled Statutes, ch. 24, sec. 3.) 


In my judgment this statute applies to general deputies ap 
pointed to act for their principals in transacting official busi- 
ness and has no application to a special deputy appointed for 
a particular purpose. This conclusion is justified by other pro- 
visions of the act of which the section quoted forms a part. 
The first section of the act provides that certain state and 
county officers may appoint deputies, for whose acts the princi- 
pals shall be responsible; and that the deputies shall give 
bonds. (Compiled Statutes, ch. 24, sec. 1.) The next section 
provides that in absence or disability of the principal, the dep- 
uty shall perform the duties of his principal pertaining to his 
own office. The act also requires a deputy to take the same 
oath as his principal. The entire statute relating to deputies, 
therefore, shows that the legislature in enacting it did not in- 
tend to make it applicable to a person who is appointed a 
special deputy to perform a specific act. 

I am therefore of the opinion that a county treasurer may 
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appoint the sheriff as a special deputy to serve distress war- 
rauts by endorsing the appointment on each writ. 
Very respectfuily, F. N. Prout, 
January 21, 1904. Attorney General. 


County Bonps-—Etection—Taxes. 


In submitting a proposition to issue county bonds the voters must 
have an opportunity to vote on the question of levying taxes to 
pay the interest and principal. 

L. L. Raymond, Exf?, County Attorney of Scotts Bluff 

County, Scotts Bluff, Neb. 


Dear Sir: [have your favor of the 18th instant relating to 
a proposed issue of bonds for Scotts Bluff county, and have 
carefully noted the contents. 


In reply I beg to say that there can be no question but that 
the proposition as published for the issuance of bonds con- 
tained all that the law requires, viz., the issuance of the bonds 
and the levy of a tax to meet the interest and principal as the 
same become due, but the proposition as submitted to the people 
contained only the question of the ‘sswance of the bonds; and 
no opportunity was given the electors to vote on the question of 
the levy of a tax, by the proper authorities, to meet the inter- 
est and principal of said bonds as they become due. The 
question submitted was: 


‘*Kor the bonds for the funding of the floating debt and the refund- 
ing of the outstanding balance of the original bonded debt of Scotts 
Bluff county, Nebraska. *’ 


This form of ballot gave the voters no opportunity to say 
whether or not they were in favor of having a tax levied on 
their property with which to pay bonds for the issuance of 
which they voted. The ballot voted should have contained 
-the proposition: 

‘For the levy of a tax on the taxable property of the county 
sufficient for the payment of the interest on said coupon bonds as i9 


becomes due and an additional tax on the taxable property aforesaid 
sufficient to pay the principal of said bonds at maturity.’’ 
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I do not give this form as one to be followed explicitly, but 
simply as an illustration ot what must be submitted to the 
voters. 

Very respectfully, F. N. Prout 

January 23, 1904. Attorney General. 


GamMe—Private OwNneErsHip—Sate. 


The right of private ownership in game is recognized by the game 
law. : 

After wild game has been lawfully captliged and domesticated it is 
property which the law protects. 

One having lawful possession and ownership of prairie-chickens and 
quail may keep them in an enclosure for purposes of propagation. 

An enclosure where prairie-chickens and quail are held in private 
ownership and kept for propagation cannot be used as a trap to 
capture wild birds without subjecting the owner to punishment 
for violating the game law. 

Under the existing game law private owners of prairie-chickens and 
quail cannot lawfully sell them during the close season. 

George L. Carter, Esq., Chief Deputy Game and Fish Com- 

missioner, Lincoln, Neb. 

Dear Sir: I have the honor to acknowledge the receipt of 
your Jetter asking for the opiuion of this department on the 
following proposition: 

“Can one who has lawfully acquired ownership and possession of 
prairie-chickens and quail, keep them in an enclosure on his farm in 
this state for purposes of propagation and Sell the birds in this state 
and elsewhere in season and out of season.’’ 


The legislature has enacted laws on this subject (Compiled 
Statutes, ch. 31), and the answer to your question must be 
found in the statutes. The lawmakers in passing the game 
law have recognized the existence of private ownership in 
game. Section 10, article 1 of the act declares that the word 
‘“game”’ as used in the game law, unless otherwise specifically 
restricted or enlarged, does not include game ‘‘held by private 
ownership legally acquired.’’ Section 9 of the same chapter 
provides that all game within the state not ‘held by private 
ownership legally acquired”? is the property of the state and 
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that private ownership or possession thereof can only be ac- 
quired in the manner preseribed by the game law. These and 
other provisions of the act indicate that the legislature intended 
to respect private ownership in game. This statute in this re- 
spect isin harmony with the general rule of law that a wild 
animal or game, after having been lawfully captured and 
domesticated, is property and that the owner’s rights therein 
must be respected. (Armory v. Flyn. 10 Johns. N. Y. 1025 
Ulery v. Jones, 81 Ml, 408; Manning v. Miteherson, 69 Ga. 
447,) 

It is clear to my mind that one who had lawful possession 
and cwnership of prairie-chickens or quail at the time the 
present game law went into effect, or one who has since that 
time lawfully acquired possession and ownership of such 
game, may keep the birds on his farm in an enclosure for pur- 
poses of propagation. It is apparent, however, that the enclos- 
ure must be such as to prevent wild prairie-chickens and quail 
from flying into it and mixing and remaining with the birds 
held in private ownership. Otherwise the enclosure would 
constitute a mere trap or device for capturing game belong- 
ing to the state, and would subject the owner of the enclosure 
to the penalties imposed by statute upon those who unlawfully 
use traps and other devices in capturing or destroying game. 

I know of no reason, therefore, why the propagati on of 
prairie-chicken and quail in the manner described, if practicable, 
may not be made a legitimate enterprise in this state. 

Can a person engaged in propagating prairie-chickens and 
quail sell such birds during the close season? All game not 
held in private ownership is property of the state. (Compiled | 
Statutes, ch. 31, art. 1, sec. 9: Geerv. Connecticut, 161 U. 
8. 523.) To protect the state’s ownership in game and to 
prevent the extinction thereof, the legislature in the exercise of 
police power may enact laws which make the killing or selling 
of game, except during certain seasons, an offense against the 
state. This police power may be exercised to the extent of 
preventing a private individual from selling his own property 
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during the close season, where such property consists of birds 
or animals protected by the game law. 

Under the statute in force in this state the open season for 
prairie-chickens begins October 1, and ends November 30; 
and the open season for quail begins November 1, and ends 
November 30. (Compiled Statutes, ch. 31, art. 2, sec. 2.) The 
game law declares: 

‘Tt shall be unlawful for any corporation, company, association, 
person or persons, or its, his or their officers, agents, servants or em- 
ployees, fo sell, eapose fr sale, or to have in its, his or their posses- 
sion or control, any wild elk, deer or antelope, grouse, pheasant, 
prairie-chicken, quail, wild turkey, wild goose, brant or any wild 
duck, or any of the birds, animals or fish protected by this act, ex- 
cept during the open season hereinbefore defined or otherwise pro- 
vided, and the period of five days next succeeding the close of such 
season.’’ (Compiled Statutes, ch. 31, art. 2, sec. 7.) 


It will be observed that this statute prohibits the sale of 
prairie-chickens aud quail except during the open season and 
five days thereafter, and that prairie-chickens and quail ‘held 
by private ownership legally acquired’? are not excepted from 
the operation of the act. It will also be observed that in the 
language quoted the legislature did not use the word ‘‘game’’ 
but made it unlawful to sell ‘‘prairie-chickens’’ and ‘‘quail’’ 
during the close season. The legislature was the judge of the 
best means of protecting game from the depredations of private 
individuals and must have been of the opinion that it would be 
difficult for a game warden tu distinguish between tame game 
birds ‘held by private ownership’’ and wild game birds un- 
lawfully captured or killed. When the legislature in the inter- 
est of the public absolutely prohibited the sale of prairie-- 
chickens and quail during the close season, it did not go be- 


yond the limits of the police power of the state. It follows 
that those who now undertake to engage in the enterprise of 
domesticating and propagating game birds protected by the 
game law, must keep within the restrictions fixed by statute. 


Private enterprises for raising game birds, if practicable, 
would be in harmony with the purposes of the game law,—would 
prevent the extinction of such game, and help to supply ade- 
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maud for wholesome food. The wisdom of interference by. 
the state with the sale of prairie-chickens and quail which 
have been domesticated and propagated by private enterprise 
may be questioned, but the law makers have spoken on this 
subject, and such legislation has been upheld by the courts. 


A statute of Massachusetts prohibited the sale of trout for 
food, except during the open season, anda private owner of 
rout who propagated them artificially and maintained them one 
this own premises in private waters was punished by the stat 
for selling fish during the close season. In discussing the 
statute the supreme court ot Massachusetts said: 


‘Such. laws are not to be held unreasonable because owners of 
property may thereby to some extent be restricted in its use. It has 
often been declared that all property is acquired and held under the 
tacit condition that it shall not be so used as to destroy or greatly 
impair public rights and interests of the community. * ** The 
legislature may forbid the catching or selling of useful fishes during 
reasonable close seasons established for them; and to extend the pro- 
hibition so as to include such as have been artificially propagated or 
maintained is not different in principle from legislation forbidding 
persons from catching fish in streams running through their own 
lands.’’? (Commonwealth v. Gilbert, 160 Mass. 160.) 


I am of the opinion that und er the existing game law of this 
state private owners of prairie-chickens and quail cannot law- 
fully sell them during the close season. 

Very respectfully, F. N. Provt, 

January 28, 1904. Attorney General. 


County AssEssorn—Derruty—Bonp. 
Bonds of county assessors and their deputies should be approved by 
the county judge and filed in the office of the county clerk. 


Jesse L. Root, Exq., County Attorney of Cass County, Platts- 
mouth, Neb. 


Dear Sir: Ina recent letter you ask who should approve 
the official bonds of assessors and deputy assessors and where 
should such bonds be filed and recorded. 


Under the new revenue law an assessor is a county officer. 
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The statute provides that ‘‘at the general election in 1903, and 
each four years thereafter, there shal] be elected a county 
assessor in each county of the state.’ (Compiled Statutes, 
ch. 77, art. 1, sec. 19.) The assessor being a county officer, 
his deputy is also a county officer. The general statute relat- 
ing to bonds of*county officers is therefore applicable to county 
assessors and deputy county assessors, except in so far as it has 
been modified by the new revenue law. The latter requires 
county assessors and their deputies to give bond, to be ap- 
proved by the county judge. (Compiled Statutes, ch. 77, art. 
1, sec. 21.) This provision is part of an independent act re- 
lating to the subject of revenue, and was properly inserted in 
the revenue law, though the enactment may indirectly modify 
that part of the earlier statute which declares that ‘‘The official 
bords of all county, preeinct, and township officers shall be 
approved by the county board; provided that the official bonds 
of the county commissioners or supervisors shall be approved 
by the county judge.’’ (Compiled Statutes, ch. 10, sec. 7.) 

The new revenue law contains no direction as to where such 
bonds shall be filed and recorded, and resort must be had to 
the general statute on the subject of bonds of county officers. 
The general statute declares: 


‘*All sueh bonds shall be filed and recorded in the office of the 
county clerk, except the bonds of the county clerk, and the members 
of the county board, which shall be filed and recorded in the office of 
the county judge.*’ (Compiled Statutes, ch. 10, see. 7.) 


Iam of the opinion that the bonds of county assessors and 
their deputies must be approved by the county judge and filed 
and recorded in the office of the county clerk. 

Very respectfully, F. N. Prout, 

February 1, 1904. Attorney General. 


Scuoot Lanps—Lrasres—ReEa prRAISEMENT. 


Under the act of 1883 the commissioner of public lands and build- 
ings had no authority to insert in a school-land lease a provision 
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permitting lessee to select in the future one of three persons to 
reappraise the demised land. 


School lands leased under the act of 1883 may be reappraised under 
existing statutes. 
Flon. George D. Follmer, Commissioner of Public Lands and 
Buildings, Lincoln, Neb. 


Drax Str: I have the honor to acknowledge the receipt of 
your favor advising me that some of the 25-year leases of 
school land issued by a former commissioner of public lands 
and buildings under the act of 1883 contain the following pro- 
vision in regard to reappraisement of the lands demised: 


‘*At the expiration of five years from the date of the lease, and 
every five years thereafter, the land shall be appraised by three per- 
sons, one of whom shall be appointed by the county clerk, one by the 
lessee, and a third by the other two.’ 


Neither the present statute nor the act of 1883 under which 
the leases were issued authorized the commissioner of public 
lands and buildings to insert in the leases the foregoing pro- 
vision in regard to selecting appraisers, and you ask for an 
opinion as to how the demised lands shall be appraised. 

The constitution makes provision for the management of 
school lands and funds in the following language: 


‘The governor, secretary of state, treasurer, attorney general, and 
commissioner of public lands and buildings shall, under the direction 
of the legislature, constitute a board of commissioners for the sale, 
leasing, and general management of all Jands and funds set apart for 
educational purposes, and for the investment of school funds, in sich 
manner as may be prescribed by law.’’ (Constitution, art. 8, sec. 1.) 


It is perfectly clear that when a former commissioner of pub- 
lic lands and buildings inserted in the leases issued under the 
act of 1883 the provision for the appointment of one appraiser 
by the county clerk, one by lessee and one by the two thus 
selected, he did not act wnder the direction of the legislature 
or in the manner prescribed by law, as directed by the con- 
stitution. The act of 1883 contained no provision for the ap 
pointment of appraisers in the manner stated. (Session Laws, 
1883, ch. 74, pp. 302-316.) Section 1 of the act of 1883 
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directed the board to lease the school land in the manner pro- 
vided by that act, and it was not provided therein that lessee 
should have a voice in selecting appraisers at end of five years. 


The provision quoted from the leases in question was not 
only inserted therein without authority of law, but there is 
conclusive evidence that the legislature,—the body under whose 
direction schoo] lands are leased in the manner prescribed by 
law,—did not intend that a lessee under the act of 1883 should 
have authority to select one of the appraisers. The act of 
1877, as amended in 1879, contained the following provision 
on the subject of reappraising schco! lands for the purpose of 
fixing the basis of rental: 


“At the expiration of five years from the date of the lease, and 
every five years thereafter, the land shall be appraised by three per- 
sons, one of whom shall be appointed by the county clerk, one by the 
lessee, and a third by the other two.’’ (Compiled Statutes, 1881, ch, 
80, sec. 19.) 


This is the provision quoted from the leases issued under the 
act of 1883. It was repealed by that act. (Session Laws, 
1883, ch. 74, p. 316, sec. 35.) It was an objectionable feat- 
ure which the legislature struck out of the law, and the com- 
missioner of public lands and buildings had no authority to re- 
tain that provision in the leases after the statute containing it 
had been repealed. It is apparent that officer used the form 
of lease authorized by the act of 1877 as amended in 1879 and 
failed to change it to correspond to the changes made by the 
act of 1883. The law authorizing lessee to select an appraiser 
had been repealed before the leases in question were issued. 
The former commissioner of public lands and buildings having 
exceeded his authority in issuing under the act of 1883 leases 
which permitted lessee to select an appraiser, the unauthorized 
provision is not binding on the state and confers no right upon 
lessee. Since the statute of 1883 under which the leases in 
question were issued gave the lessee no voice in the selection 
of appraisers, the lawmakers had power at a subsequent time 
to enact a law authorizing impartial officers or their appointees 
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to make the necessary appraisements. lam therefore of the 
opinion that the school lands involved in your inquiry may be 
reappraised under existing statutes. 
Very respectfully, F. N. Proor, 
February 6, 1904. Attorney General. 


AssEssors—INDUSTRIA L STaristTics. 


It is the duty of assessors to collect industrial statistics for the state 
bureau of labor. 


1. F. Pollock, Esq., County Assessor, Pender, Neb. 


Dear Sir: I wrote you under date of February 6, in reply 
to your inquiry as to the duty of assessors to collect industrial 
statistics, and referred you to your county attorney for the ad- 
vice requested. At the time I dictated the answer I over- 
looked the latter part of your letter which says, ‘‘Our county 
attorney requested me to refer this matter to you;’’ otherwise 
I would not have referred you back to the county attorney. 

In reply to your inquiry I now have to say that it is the duty 
of the various assessors to collect the information referred to. 
This duty is imposed by the statute and is a part of the official 
duty of assessors, as much so as the listing and valuation of 
the property of the county. (Session Laws of 1897, p. 247.) 

In 1902 the assessor of Lancaster precinct, Lancaster coun- 
ty, refused to comply with the statute and collect the required 
information on the ground that the act of the legislature re- 
quiring it was unconstitutional. An action was brought in the 
supreme court to compel the assessor to collect the required 
information, The supreme court granted a peremptory writ of 
mandamus directing the assessor to comply with the law. 
(State vr. Eskew, 64 Neb. 600.) 

You are advised, therefore, that it is your duty as county 
assessor of your county to collect the statistics referred to. 


Very respectfully, F. N. Provr, 


February 9, 1904, Attorney General. 
13 
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OorPorations—ExtTENsIoN or Existence. 


The stockholders of an incorporated bank may. before expiration of 
its charter, extend its corporate existence by a legal amendment 
of its articles of incorporation. 


E. E. Royse, Esq., Secretary of State Banking Board, Lin- 
coln, Neb. 


Dear Sir: I have received sour letter making the follow- 
ing inquiry: 

‘Will you please favor this department with your written opinion 
as to whether or not the stockholders of an incorporated bank 
operating under the laws of this state, can, by vote or written con- 
sent, with the approval of the state banking board, prior to the ter- 
mination of its corporate existence, legally extend its period of suc- 
cession by amending its articles of incorporation, and continue under 
the charter previously issued by the state banking board?’’ 


Under the corporation act of this state the first of the 
enumerated powers conferred by statute is ‘to have succession 
by its corporate name.’’? (Compiled Statutes, ch. 16, sec. 
124.) The notice of incorporation must state ‘the time of 
commencement and termination of the corporation.” (Com- 
piled Statutes, ch. 16, sec. 131.) The statute further provides: 


“Wyery change in the above matters shall be recorded and pub- 
lished in the same manner as the original articles are required by 
law.’? (Compiled Statutes, ch. 16, sec. 133). 


It is apparent the statute contemplates that corporations 
shall have succession; that the articles of incorporation shall 
state the time of commencement and termination of the corpo- 
ration and that the articles of incorporation may be changed. 
I have been unable to find in the constitution or statute any 
limitation upon the period of existence of the corporation. 
The question of fixing this period has therefore been left to the 
corporation itself. Having power, as shown by statute, to fix 
the period of its existence, it may extend such period by 
amending its articles of incorporation, since it is to have suc- 
ession by its corporate name. It is apparent however that 


’ 
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this power to amend the articles must be exercised before the 
original term has expired. 


Lam therefore of the opinion that the stockholders of: an in- 
corporated bank may, before expiration of its charter, extend 
its corporate existence by a legal and valid amendment of the 
original articles of incorporation. 

Very respectfully, F. N. Prout, 

February 9, 1904. Attorney General. 


Suertrrs—Cosr or Kurepine Prisoner—Srare. 


The state is liable to a sheriff for maintenance of a prisoner during 
the time between his conviction of a felony and his incarceration 
in the penitentiary, though the sentence has been suspended pend- 
ing a review in the supreme court. 


Hon. Charles Weston, Auditor of Public Accounts, Lincoln, 
Ne. 


Dear Sir: I have received your favor asking for an opin- 
ion as to whether the state is liable toa county sheriff for 
maintenance of a prisoner during the time between his conviction 
of a'felony and his incarceration in the penitentiary, where his 
sentence has been suspended pending an appeal to the supreme 
court. The statute applicable to this inquiry is as follows: 


‘The cost of keeping and maintaining any prisoner after his con- 
viction of any offense punishable by imprisonment in the penitenti- 
ary, wheresoever he may be kept and confined, shall be paid by the 
state, according to the rate which may be established by law at the 
time when such services may be rendered or expenses incurred.”’ 
(Cr.minal Code, sec. 378. ) 


In my opinion, this language, as applicable to your inquiry, 
needs no construction. Within the meaning of the section 
quoted a prisoner is convicted when sentence to serve a term 
in the penitentiary is pronouneed. After his conviction the 
statute imposes upon the state the burden of maintaining the 
prisoner, ‘‘wheresoever he may be kept and confined.’’? If he 
is ‘‘kept and contined”’ in the county jail after conviction, the 
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state is liable for his maintenance there, though the execution 
of his sentence is suspended pending a review in the supreme 


court. 
Very respectfully, F. N. Provt, 
February 16, 1904. Attorney General. 


Before relicensing a foreign insurance company, the auditor of pub- 
lic accounts should require it to pay into the state treasury two 
per cent. of the premiums received ‘by it on business transacted 
in this state during the previous year, including premiums on all 
lines of insurance. 


Hon. Charles Weston, Auditor of Public Accounts, Lincoln, 
Neb. . 

DearStir: I have received your letter stating that a foreign 
company has been transacting in this state for several yearg 
a business which includes health, fidelity, liability, accident, 
plate glass, and burglary insurance, and insists that it is only 
required by the new revenue law to pay revenue alone upon 
the accident and fidelity business. In this connection your 
questions are as follows: 


“Can the company be charged with the per cent. upon. the 
premiums received from its other lines of business as well as with its 
accident and fidelity premiums? 

“Should a two-per cent. tax on the entire amount of premiums re- 
ceived by the company be collected before issuance of a license?”’ 


The answers to your questions are found in the following 
provisions of the new revenue law: 


‘Every life insurance, and accident insurance, or life and accident 
insurance company organized under the laws of any other state or 
country, and transacting business in Nebraska, except fraternal 
beneficiary associations and such mutual companies as operate on the 
assessment plan, have no capital stock and make no dividends, and 
whose scheme of insurance does not contemplate the return of any 
percentage of earnings or profits to policy holders, shall, at the time 
of making the annual statement as required by law, pay into the state 
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treasury two per cent. of the gross amount of premiums received by it 
during the preceding calendar year for business done in this state, 
whether such insurance was written during such preceding year or 
prior thereto. ***. No certificate shall be issued by the auditor 
to or on behalf of any such company authorizing it to do or continue 
business in this state while any such percentage or tax remains due 
and unpaid.’’ (Compiled Statutes, ch. 77, art. 1, sec. 59.) 

‘Every surety company organized under the laws of any state or 
country other than the state of- Nebraska, and transacting business 
in this state, shall, during the month of January of each year, make 
out and file with the state auditor an itemized statement verified by 
the president, or vice-president, and secretary, showing in detail the 
gross receipts from all business transacted in this state during the 
preceding calendar year, including the gross premiums on all surety 
bonds er obligations of every kind, and shall at the same time pay 
into the state treasury asa tax on such business, two per cent. of 
such gross receipts. No certificate shall be issued by the auditor to 
any surety company, or agent thereof, authorizing it to do or con- 
tinue business in thisstate while any such percentage or tax remains 
due and_unpaid.’? (Compiled Statutes, ch. 77, art. 1, sec. 60.) 

These sections do not impose the tax on-a particular line of 
business of a foreign insurance company, but impose the 
tax upon the foreign company itself. The - mandate is 
that the company shall ‘pay into the state treasury two per 
cent. of the gross amount of premiunas received by it during 
the preceding calendar year for business done in this state.’’ 
The language applies to all the business done by the company in 
the state. It was not the intention of the legislature tu permit 
one company writing many diffisrent kinds of insurance to pay 
two per cent. only on asingle kind. A foreign surety company 
is required by section 60 to file with the auditor of public ac- 
counts a statement ‘‘showing in detail the gross receipts from 
all business transacted in this state during the preceding cal- 
endar year, including the gross premium on all surety bonds 

-or obligations of every kind, and shall at the same time pay 
into the state treasury asa tax on such business, two per cent. 
of such gross receipts.” do not find in the sections cited any 
intimation that part of the business of such a company is to 
escape the taxes on a portion of its business. I am of the 
opinion that it is your duty to exact two per cent. on the entire 


amount of premiums received by the company. 
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In reply to the other question, I have only to call your at- 
tention to the concluding sentence of each section cited, the 
language being substantially the same in both: 
“No certificate shall be issued by the auditor to or on behalf of 
any such company authorizing it to do er continue business in this 
state while any such percentage or tax remains due and unpaid.’’ 
It follows that the two-percent. tax on the entire amouut of 
premiums received by the company must be paid before you 
have authority to. issue a license. 
Very respectfully, ¥. N. Provt, 
February 18, 1904. Attorney General. 
SrarurEs—AMENDMENTS—G AMBLING. 
A legislative enactment attempting to amend certain sections of the 
Criminal Code without repealing the original sections is void. 
Where the journals of both houses of the legislature show that a bill 
was not read at large on three different days in each house, the 
bill does not become a law. 

A material and unauthorized change in the title of a legislative bill 
after it was introduced and before it reached the governer ren- 
ders the act void. 


Sections 214 and 215 of the Criminal Code, which denounce gambling 
and authorize a recovery of money lost in gambling, are void. 


Arthur G. Wray, Exq., York, Neb. 


Dear Str: I have your favor of the 12th instant, in which 
you say that on account of tue disqualification. of Charles F. 
Stroman, county attorney of York county, yeu have by the 
court been appointed to conduet the prosecution of one George 
Boslough who stands charged with the crime of gambling, in 
violation of the provisions of section 214 of the Criminal Code; 
that the validity of said section is questioned by the defendant, 
for the alleged reason that the act of the legislature of 1887, 
amending sections 214 and 215 of the Criminal Code, was 
not passed in compliance with the constitutional requirements. 
You ask the opinion of this department as to the validity of 
said sections. 


In reply I beg to say that [ have carefully traced the history 
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of the act in question by the journals of both branches of the 
legislature, comparing the prirted journals with the originals 
in the office of the secretary of state, and find they agree 
substantially one with the other. Ienclose herewith an ab- 
stract of the passage of the act (Senate File No. 98) through 
both houses of the legislature. From this history it will be 
seen that the bill was introduced in the senate under the title, 
‘*A bill for an act to amends sections 214 and 215 of the crim- 
inal Code.”’ It passed the Senate under this tittle, and ‘the 
title was agreed to.”? A message was sent from the senate to 
the house of representatives as follows: 


‘I am directed by the senate to inform your honorable body tha 
it has passed the following bills: Senate File No. 98,—‘a bill for an 
act to amend sections 214 and 215 of the Criminal Code.’ Your con- 
currence in the above is respectfully asked. : 

Watt M. SEELEY, 
“Secretary of the Senate. ’’ 


On the same day Senate File No, 98 was read the first time 
in the house under the following title: 

‘‘A bill for an act to amend sections 214 and 215 of the Criminal 
Code and to provide for the recovery of money or other property lost. 
in gambling. ’’ 

There is here an addition to the title for which there appears 
to be no authority to be found in the journal of the senate, 
where the bill originated. The bill was reported to the house 
from the judiciary committee of the house under the title which 
it bore in the senate, and was read a third time and placed 
upon its passage under its original title and was signed by the 


speaker under that title. (House Journal, 1887, p, 1686.) 
The joint committee on engrossed and enrolled bills reported 


to the house of representatives: 

‘*A bill for an act to amend sections 214 and 215 of the Criminal 
Code and to provide for the recovery of money or other property lost 
in gambling and to repeal said original sections. 

The bill was signed by the governor under the title last 
above quoted. This bill as introduced inthe senate was un- 
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doubtedly unconstitutional, as it was violative of that part of 
section 11, article 3 of the Constitution, which provides: 


“*No bill shall contain more than one subject and the same shall be 


clearly expressed in its title; and no law shall be amended unless the 
new act contains the section or sections so amended and the section 
or sections so amended shall be repealed. *’ 


It purported to amend two sections of the Criminal Code 
without a provision for the repeal of either of the sections so 
amended, 


The next objection to this bill as signed’ by the governor is 
that it violates the first provision of section 11 of article 3 of 
the Constitution which provides: 


‘very bill and concurrent resolution shall be read at large on 
three different days in each house, and the bill and ali amendments 
thereto shall be printed before the vote is taken upon its final pass- 
page. *? 

It is very clear from an examination of the juurnals of the 
two houses that the bill, as signed by the governor, was not 
the bill as introduced in the senate; nor was it ‘‘read at large 
on three different days in each house.’> I look in vain 
through the journals of both houses for any amendment to the 
title of the act or for any authority for the title as it was pre- 
sented to and signed by the governor. Our supreme court has 
had occasion to pass on the constitutionality of acts which were | 
in the same situtation that this one is found to be in and hold: 


‘*A material change in the title of a bill after it has passed both 
houses of the legislature, and before its presentation to the governor 
for his approval or rejection renders the act unconstitutional and 
void.’’ (Weis v. Ashley, 59 Neb. 494.) 


Again the court say- 


** This must be true, since the constitution not only requires that 
a bill shall have a title, but that the same shall clearly express the 
subject of legislation. No law passed without a title is valid. (Con- 
stitution, sec. 1l, art. 3; Weis v. Ashley, 59 Neb. 494: Webster v. 
City of Hastings, £9 Neb. 563.) .It follows that a majority of the 
members of each house of the legislature must vote in favor of the 
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passage of a bill and of every part thereof in order to make it a valid 
enactment, and a majority of the members ef the legislature never 
having voted for the adoption of the title which the enrolled Senate 
File No. 41 bears, the mandatory provisions of the constitution have 
been disregarded in its passage, and the enactment is invalid.’’ 
(State v, Burlington & M. RR. Co., 60 Neb. 747.) 


This department is alwavs loath to hold any act of the legis- 
lature to be invalid in advance of any action of the courts, yet, 
from a careful study of the history of this,act as disclosed by 
the journals of the two houses and in the light of the decisions 
of our supreme coyrt on bills ina similar condition, I am 
forced to the conclusion that Senate File No. 98 being carried 
in the statutes as sections 214 and 215 of the Criminal Code, is 
invalid. 


Very respectfully, F. N.. Proovt, 
Feburary 20, 1904. Attorney General. ” 


Taxation—Disrruss Warrant—Poverty. 


A distress warrant issued under the new revenue law to collect de- 
linquent personal taxes should include such taxes for previous 
years. 

An affidayit of poverty to delay collection of delinquent personal 
daxes is not available unless filed within the time prescribed by 
statute. 


L. H. Cheney, Esq., County Attorney of Frontier County, 
Stockuille, Neb. 


Dear Sir: I have the honor to acknowledge the receipt 
of your letter wherein you make the following inquiries: 


“1. In cases where the personal taxes for 1903 have been paid, but 
where there are unpaid personal taxes against the same person for 
previous vear or years, is it the duty of the county treasurer to issue 
a distress warrant for such previous taxes? 

‘2. In cases where an aflidavit of poverty is filed later than 
February 1, should the distress warrant be issued regardless of the 
affidavit, or is it. the effect of the statute that the affidavit shall be 
effective the same as if filed beforé February 1?’* 


I cannot see how there can be any doubt as to what the 
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answers to these questions should be. The statutory provission 
applicable are as follows: 


‘Distress warrants shall be issued against all persons having delin- 
quent personal tax for the year 1903 and for each year thereafter, 
and each such warrant shall include all delinquent nersonal taxes of 
the persons against whom issued, unless such person shall, on or before 
February 1, file with the treasurer an affidavit that he is unable, by 
reason of poverty, to pay any such tax, in which case distress, war- 
rants shall not issue until ordered by the county board.’’ (Compiled 
Statutes, art. 1. sec. 154.) 


This statute distinctly says that ‘each such warrant shall 
include all delinquent personal taxes of the person against 
whom issued,’? and therefore the warrant must include all de- 
linquent personal taxes, regardless of the year during which 
they were levied. 

The answer to your second question seems equally clear. 
The right of a tax-debtor, by filing an affidavit, to delay issu- 
ance of a distress warrant is a mere privilege granted by stat- 
ute. The statute requires the privilege to be exercised before 
February 1, and the privilege is lost unless exercised by the 
time stated. Iam therefore of the opinion that it is the duty 
of the county treasurer to disregard the affidavit, where it has 
been filed after February 1, and that in such a case he should 
proceed with the issuance of a distress warrant the same as if 
no affidavit had been filed. 


Very respectfully, F, N. Prout, 
February 23, 1904. Attorney General. 


Taxatrion—MistakE—CorRRECTION. 


A county clerk may correct a clerical error made by himself in a tax- ° 
book. 


A, S. Alewander, Exq., County Attorney of Banner County, 
Harrisburg, Neb. 


Dear Sir: I have received your recent favor relating to 
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clerical errors made by the county clerk on the tax-books of 
the county. 


In reply I have to say I have already expressed the opinion 
that the public should not be deprived of its lien for taxes on 
account of a clerical error which does not effect the validity of 
the assessment or prejudice the rights of anyone. Since the 
tax-debtors who might be affected by the mistakes of the clerk 
make no objections, I am of the opinion that the county clerk 
who made the records may correct them to correspond to the 
valid assessments as shown by the records of his own office. 
(Opinions of Attorney General, 1901-2, p. 219.) 

Very respectfully, FN. Prour, 

February 23, 1904. Attorney General. 


Sotpiers’ Revier Commission—Comprnsation—County Or- 
FICERS. 


Members of the soldiers’ relief commission may receive from the 
county the amount of money necessarily expended by them in 
the performance of their duties. = 


Members of the soldiers’ relief commission are officers within the 
meaning of the rule that services of a public officer are gratuitous, 
unless compensation is authorized by statute. 

The statutes do not allow compensation for services of members of 
the soldier’s relief commission. 


John C. Martin, Esq., County Attorney of Merrick County, 
Central City, Neb. 


Dear Sir: I have received your letter asking for the opin- 
ion of this department as to whether the members of the 
soldiers’ relief commission are mere servants of the county and 
as such entitled to compensation for their services and reim- 
bursement for the necessary expenses, or whether they are of- 
ficers within the meaning of the rule that services of officers 
are gratuitous unless compensation is allowed by statute. 

The act providing for the appointment of a soldiers’ relief 
commission was passed in 1889, and in enacting it the legisla- 
ture intended to provide a way to raise and distribute a fund 
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for the relief of honorably discharged indigent union soldiers 
and for paying their funeral expenses. The statute provides 
that the county board shall appoint the members of the soldiers’ 
relief commission and that the funds shall be raised by taxa- 
tion. (Compiled Statutes, ch. 82a, secs. 17-20.) 

I do not think there can be any doubt about the right of the 
members to receive from the county the amount of money 
necessarily expended by them in the performance of their 
duties. The taxes for the relief fund are levied and collected 
by county officers and the relief is furnished by the county, 
The business of raising and distributing the fund is the busi- 
ness of the county, and in my judgment the county must reim- 
burse the members for their necessary expenses. 

Are the members of the commission officers of the county or 
servants? Itis an old rule that ‘‘where one man hath to do 
with another’s affairs against his will and without his leave, 
that it is an office, and he who is in it is an officer.”’ (rad- 
ford, v. Justices, 33 Ga, 336.) In this case it was said: 


“Where an individual has been appointed or elected in a manner 
preseribed by law, has a designation or title given him by law, and 
exercises functions concerning the public, assigned to him by law, 
he must be regarded as a public officer. ’* 


The word ‘‘officer’” has been held to signify ‘“‘a particular 
duty, charge or trust conferred by publie authority and for a 
public purpose’’ and ‘‘an employment oa behalf of the govern- 
ment, in any station or public trust, not merely transient, 
occasional or incidental.’’ (State v. Kennon, 7 O. St. 546.) 
The supreme court of Ohio announced this rule: 


a | 
*Emolument is a usual but not a necessary element to constitute 
an office. Authority and power relating to the public interests, con- 
ferred by statute, and which may be vested in a board or individuals 
by election or the appointing power of the state, create an office.’’ 
(state v. Kennon, TO. St. 547.) 


‘‘A public office is an agency for the state, and the person 
whose duty it is to perform that agency is a public officer,”’ 
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says ths supreme court of North Carolina in a case wherein the 
following language also appears: 


“The oath and the salary or fees are mere incidents, and constitute 
no part of the office. Where no salary.or fees are annexed to the 
oftice, it is a naked office—honorary—and is supposed to be accepted 
merely for the public good.’’ (State v. Stanley, 66 N. Car. 59.) 

Within any of these definitions members of the soldiers’ re- 
lief commission are officers. They are not servants who are 
under contract to perform particular tasks for the county and 
who have no successors when the tasks have been performed. 
The commission is created by statute. The duties are im- 
posed by statute. By statute they are appointed for a fixed 
term and when the term expires successors may be appointed. 
They are agents of the county. They have “to do with 
another’s affairs against his will,’’ for they are required to 
ascertain who are entitled to relief, ta certify the amount to be 
raised by taxation, and to determine the amount to be paid in 
each case. (Compiled Statutes, ch. 82a, sec. 19.) Beside, it 
is clear from the statute that the legislature intended to. make 
the members of the commission officers; for they are required 
to give bond and to take the ‘‘usnal oath of office.” (Com- 
piled Statutes, ch. 82a, sec. 18.) They are required to dis- 
burse money, to make detailed reports and to furnish vouchers, 

The statute makes no provision for compensation of the 
members of the commission, but this is no reason for holding 
they are not officers, as has been shown by a case. already 
cited. I am therefore of the opinion that they are ofticers 
within the meaning of the rule tbat services of a public officer 
are gratuitous, unless compensation is authorized by statute. 
(State v, Meserve, 58 Neb. 458.) 

Very respectfully, F. N. Provt, 

February 29, 1904. Attorney General. 


Foreery —InrormMation 


EvEcrion-——ConrEssions, 


In a prosecution for forgery, the information in one count may 


206 REPORT OF ‘THE ATTORNEY GENERAL 


charge forgery and in another count may charge the uttering of 
the forged instrument. 

Where an information charges forgery and the utterance of the forged 
instrument, the court should not require an election on part of 
the state. 

A confession of guilt should not be admitted in evidence, where it 
was procured from a prisoner by the prosecuting attorney by 
holding out hope of immunity. 


J. A. Douglas, Fsq., County Attorney of Rock County, Bas- 
sett, Neb. 


Dear Str: I have your favor submitting to this department 
certain qnestions touching the prosecution of one charged with 
forgery. 

Replying thereto you are respectfully advised that the better 
practice is to charge in the information two counts, the first 
one charging forgery and the second one the utterance of the 
forged instrument. In the event that your information charges 
both acts, that is the forging and the uttering in one count, 
the court would abuse its discretion, in my judgment, should 
it require an election ou your part. 

There have been numerous cases brought to the supreme 
court where the information contained two counts, forging and 
uttering, and in none of these has the court ever required an 
election by the prosecution. (Smith wv. State, 20 Neb. 285; 
Roush v. State, 34 Neb. 325; Dawisv. State, 58 Neb: 465; 
Hlalbert v. State, 52 Neb. 428; Bartley v. State, 53 Neb. 
310.) No election is required between counts charging the 
same offense. (Bartley v. State, 53 Neb. 310.) See also 
Korth v. State, 46 Neb. 428, 

I do not think you should be permitted under the law to 
follow an acquittal of the defendant on the charge of forging 
and uttering a false instrument, with a prosecution for obtain- 
ing money under false pretenses, where the same transaction 
is involved in both prosecutions. Your election to prosecute 
on the first charge bars you from a prosecution on the secoad 
charge. 

In reply to your last question whether or not the confession 
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made to you would be admissible on the trial against the ac- 
cused, 1 am clearly of the opinion that under your statement 
of facts the confession would be inadmissible for the reason 
that you held out hopes to the defendant when he made it. 
The rule is: 

Where a prisoner, while under arrest and without threat, promise, 


or expectation of hopes or favor, voluntarily makes a confession, the 
same may be proven on the trial. (Furst v. State, 31 Neb. 403.) 


See also Basye vw. Stute, 45 Neb. 281; Pruegerv. State, 46 
Neb. 493 Chezem v. State, 56 Neb. 500. 
Very respectfully, ¥. N. Prout, 
March 2, 1904. Attorney General. 


Linn or Taxes. 

The lien of taxes on personal property attaches November 1. of the 
year during which the taxes were levied and is superior to all 
other liens. 

Personal property sold in good faith and delivered before any lien for 
taxes attached November 1 cannot be seized for taxes of the tax 
debtor who made the sale. 

Ray M. Harris, Esg., County Attorney of Butler County, 

David City, Neb. 

Dear Str: I have your favor of recent date in which you 
submit to this department a request for an interpretation of 
section 15, article 1, chapter 77 of the Compiled Statutes for 
1903. Said section is as follows: 

“Taxes assessed upon personal property shall be a first lien upon 
the personal property of the person to whom assessed from and after 
the first day of November of the year in which they are assessed, un- 
til paid.”’ 

It seems the above section is not of doubtful construction if 
thelanguage used is given its ordinary meaning. On the 
first day of November of each year there attaches a lien to all 
the personal property owned by the tax debtor. This lien is 
superior to all other liens on the property without regard to 
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the time of their creation. The said tax lien continues in 
force and is not extinguished until the taxes are paid. 

You further inquire ‘‘what new right if any does the inser- 
tion of the word ‘first’ before the word ‘lien’ give the treasurer \ 
against personal property sold and transferred by the party 
assessed before the first of November?” 

In my judgment the treasurer has no right to pursue person- 
al property sold and transferred before the first of November 
because there is no tax lien on the property at all prior to that 
date. The Treasurer is therefore without any legal interest in the 
property so sold. In other words before the first day of No- 
vember there is no lien against the personal property of a tax- 
debtor; but subsequent to the first day of November the 
statute impresses all his property with a lien for taxes superior 
to all other liens. 

The state of Michigan has a provision similar to the one 
quoted above. Ina suit in the supreme court where this 
question was before the court, the supreme court of that state 
said: 

“One who purchased lumber prior to December first, manufactured 
rom logs purchased from the vendor under the tax law of 1889, took 
the lumber free from any lien for the taxes levied under such assess 
ment, which did not attach to personal property until the first day 
of December in the year in which the assessment was made.’* 
(Tousey v. Post, 91 Mich. 631.) 

Very respectfully, F, N. Prout, 

March 3, 1904. Attorney General. 


Scuoor, TEAcCHER—RESIGNATION—W ITHDRAWAL. 


A school teacher who has resigned, but who has not violated or 
abandoned his contract of employment, may withdraw his resig- 
nation any time before it has been acted upon by the school 
board. 


Hon. William K. Fowler, State Superintendent of Public In- 
struction, Lincoln, Neb. 
Deak Sir; I have received your inquiry as follows: 


‘“‘Has a teacher in the public schools a right to withdraw his 
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written resignation between the time it is handed to a member of 
the school board and the time the board meets to act upon it?’’ 

I have not found an adjudicated case containing a ruling on 
this subject, and will have to resort to general -principals for 
my answer. It is true, however, that the courts have some- 
times discussed the right of a public officer to withdraw a res- 
ignation before it has been accepted, but the rulings in such 
cases are conflicting. In speaking of the effect of an officer’s 
resignation and the right to withdraw it, the supreme court of 
Indiana said: 


‘*A prospective resignation may, in point of law, amount but toa 
notice of intention to resign at a future day, or a propesition to so 
resign; and for the reason that it is not accompanied by a giving 
up of the offiee—possession is still retained, and may not ne-essarily 
be surrended till the expiration of the legal term of the office, be- 
cause the officer may recall his resignation—may withdraw his proposi-— 
tion to resign. He certainly can do this at any time before it is ac- 
cepted. (Biddle v. Willard, 101 Ind. 66.) 


This case is in harmony with the rulings of somé other courts, 
among them being the supreme court of Missouri and the 
supreme court of the United States. (State v. Boecker, 56 
Mo. 17: Edwardsv. United States, 103 U.S. 471.) 


The supreme court of this state however seems to be com- 
mitted toa different rule. In State v. Mayor, 4 Neb. 260, it 
was held that an officer’s resignation became effective without 
having been accepted and that therefore a written withdrawal 
was unavailing. When your question was first presented I was 
of the impression that this rule would prevent a teacher from 
withdrawing his written resignation after it had been duly filed 
with the school board; but upon further reflection [ am _ con- 
vinced that the rule is not applicable to a teacher for the follow- 
ing reasons: It has been held by the supreme court of this 
state that a teacher is not a public officer and that the relation 
existing between the teacher and the school board is that of 
employer and employee. In other words the relation is con- 
tractual, and the contract is one of employment. (State v. 
Smith, 49 Neb. 755.) The school board and the teacher are 
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bound. by, their contract rather than by, the rule applicable, to, 
public officers whose: duties: are imposed’ by statute. It took 
both parties to make:the,contract employing the. teacher, and 
it takes, both, parties, to, legally annul it by mutual,consent. If 
the, teacher withdraws his resignation, before: it.is, accepted and: 
insists on, teaching: for the remainder of the term, there: can, be 
no, mutual\consent or agneement to,annul the contract at a.sub- 
sequent meeting, of the school, board, because at that time; the: 
teacher does, not, consent; and the-board being only one. party 
to the contract cannot thus arbitrarily terminate it on the 
theory that the teacher is permanently bound by his resig- 
nation and not so bound by his solemn contract of employment. 
Why should the teacher’s: resignation bind him more. firm- 
ly than his contract?’ The following is a recognized rule of 
law: 

“4 notice of an intention not to perform a contract, if not ac- 
cepted by the otber party as:a present brea:h, remains only a mat- 
ter of intention and may be withdrwn at any time before the per- 


formance isin fact due.’ (Zuck v. MeClure, 98 Pa. St. 541; Nil- 
son v. Morse, 52 Wis. 240. ) 


Of course the school board would be justified in immediately, 
appointing a new teacher, where the former one gave notice 
by resignation or otherwise of his repudiation of the contract 
and abandonment of the school; but this action on the part 
of the board would be justified on the ground that the teacher 
had broken his contract. Where, however, the teacher does not 
abandon his contract, but files his resignation, and continues 
to teach with the intention of completing his contract in case 
he is not released by the school board, I am of the opinion that 
he may legally withdraw his resignation before it has been 
acted upon by the schoo! board. While there are reasons for 
a contrary rule, I think the, one stated should be adopted. It 
isin harmony with the wise policy which requires the enforce- 
ment of contracts rather than thesannulmen thereof. 


Very respectfully, F. N. Provz. 
March 5, 1904. Attorney, General. 
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Taxation-—Listinc Property—Crepirs. 


The word ‘‘credits,’’ as used in that part of the mew revenue law 
which requires persons in listing their property for taxation. to 
list all credits, means net credits and not gross credits. 


Hon. John H. Mickey, Governor, and Other Members of the 
State Board. of Equalization and Assessment, Lincoln, 
Neb. 


GENTLEMEN: Your secretary has presented to this depart- 
ment, the following communication: 


“At a meeting of the state board of equalization and assessment 
held March t, 1904, F was instructed to ask you for an opinion on the 
meaning of the term ‘credits’, as used in section 28, article 1, chap- 
ter 77, Compiled Statutes, 1903. Under this section persons listing 
property for taxation are required to list all ‘credits.’ The question 
is, does this mean gross or net ‘eredits’?”’ 


Part of the section to which your secretary has adverted is 
as follows: 

‘*Personal property shall be listed in the manner following: First. 
Every person of full age and sound mind, being: a resident of this 
state, shall list. all his moneys, crediis, bonds, or stocks, shares of 
stock of joint stock or other companies, when the capital stock of 


such company: is not assessed in this state, moneys loaned or invested, 
annunities, franchises, royalties, and all other personal property. ’’ 


Does the word ‘‘eredits’”” as used in this: statute mean. gross, 
credits or net credits? Ina case recently argued before the 
supreme, court the uew revenue law was, assailed as, being. un- 
constitutional for the reason, “‘it requires the listing for taxa- 
tion of all ‘eredits” due to the individual taxpayer or mercan- 
tile and other corporations or partnerships, whereas by the 
provisions of section 56 of the act the stockholders of a bank 
are taxed only. upon the value of the shares. thereof, thus. vio- 
lating the following provision of the constitution: 


“The legislature shall provide such revenue as may be needful by 
levying a tax by valuation, so that every person and corporation shall 
pay a,tax in proportion to the value of his, her or its property and 
franchises,’* (Art. 9, sec. 1.) 
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In answering the argument that the new revenue law is void 
because it requires the listing and taxation of all credits, 
Commissioner Durrie said in part: 


“We think, however, that the word ‘credit,’ as used in this act, 
may be fairly said to mean ‘net credit.’ In section 58 of the act the 
legislature speaks of the ‘gross receipts’ of insurance companies, and 
in section 77 ef the gross receipts of express, telephone, and telegraph 
companies, and there are other indications that the legislature used 
the word ‘gross’ when intending to include the whole of any particu- 
lar item; and itis fair to presume that in speaking of credits, 
especially with the practice heretofore in vogue in this state of tax- 
ing only net credits, that the words ‘gross credits’ would have been 
used had it been intended by the legislature to require the taxpayer 
to pay on all of his credits without deducting therefrom his bona 
fide indebtedness. But, even in the absence of the language used, 
authority is not wanting in support of the view that the legislature, 
in providing for the taxation of credits, meant net credits. The 
constitution of Indiana authorizes the lawmaking power to ‘provide 
by law for a uniform and equal rate of assessment and taxation,’ and 
that it ‘shall prescribe such regulations as shall secure a just valua- 
tion for taxation of all property, both real and personal, excepting 
such only for municaipl, educational, literary, scientific, religious, or 
charitable purposes as may be especially exempted by law.’ 'The 
legislature of that state, in providing for the taxation of credits, 
provided, as did our former law, that the taxpayer might deduct 
‘from his gross credits all bona fide indebtedness due from him to 
other parti:s. In Florer v. Sheridan (Ind. Sup.) 36 N. EH. 365, 23 L. 
R. A. 278, the point was made that the act, so far as it allowed a de- 
duction of debts from gross credits, was unconstitutional, in that 
credits were property, and the constitution required the taxation of 
all property. The supreme court said: ‘Credits are, by the consti- 
tution, property, and as such are to be taxed. Their just value is to 
be ascertained by substracting bona fide indebtedness from the gross 
amount of the notes, accounts, and other choses in action, and the 
balance is to be returned as belonging to the individual. Surely, the 
difference thus found is the precise amount and just value of the 
eredits of the partyin the legal and proper sense of the term. Sec- 
tion 1, art. 10, of the constitution, does not’ say the gross amount of 
all notes, accounts, and other choses in action shall be taxed, and we 
cannot so construe it without perverting its language and obvious 
meaning. Consider for a moment its practical operation under such 
a construction. A has an account against B for $1,000, or a debt 
against him for a like amount, evidenced by a promissory note. B 
holds an account or promissory note evidencing a bona fide indebted- 
ness against A forthe same amountof money. Equity, except where 
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one of the parties is insolvent, treats these claims as compensating 
each other. Neither owes nor could recover in an action against the 
other, and yet, if appellant’s theory is right, $2,000 must be placed 
upon the tax duplicate because the holders never made a settlement 
or surrendered their claims. In such case each is a chose in action 
held by the party to whom it belongs, and must, under the conten- 
tion of counsel, be returned to the assessor, and yet it is obvious that 
neither, as against the other, has a penny of credit either in money 
or just value. If the owner is taxed upon such credit, it is upon 
fiction. The tax duplicate inthis way would be increased, but not 
from property of value in the state. We think the constitution re- 
quires that property, wealth, substantial value, shall be taxed, but 
not imaginary values. As against an insolvent maker, the true value 
in money of the credit can only be taxed; and so it is where a man 
has both credits and debts, if* there is no balance there is no sum of 
money due, however much the items of account upon each side may 
be.” We are entirely satisfied with this exposition of the meaning of 
the word ‘credit’ as found in the act under consideration, and can- 
not bring ourselves to believe that it was the intention of the legis- 
lature to tax what is aptly and properly denominated by the Indiana 
court as a ‘fiction.’ The following cases may also be cited as sup- 
porting the construction: People v. Hibernia, 51 Cal. 243, 21 Am. 
Rep. 704; Bank v. Chalfani, 51 Cal. 369, Fayette v. Bank, 47 Ohio St. 
503, 25 N. E. 697,10 L. R. A. 196.°? (State v. Fleming, 97 N.'W. 
1067. ) 


It was therefore held by Commissioner Durrin, that the 
word ‘‘credits’’ as used in section 28, article 1, chapter 77, 
Compiled Stututes, 1903, means ‘‘net credits’’ and not ‘‘gross 
credits,’’ and the rule governing the listing of credits for taxa- 
tion was laid down in the following language: 


‘“*‘In making a return of his taxable property under the provisions 
of chapter 73 of Session Laws of 1903, the taxpayer may deduct from 
the credits due him all justdebts by him owing at the time of such 
returns.’’ (State v. Fleming, 97 N. W. 1063. ) 


The published report of the case shows that Judge Durrin’s 
holding was concurred in by Kirxparricx and Lerroy, CC. 
Moreover the commissioners named sat with the members of 
the court during the argument of the case cited, and the court 
handed down Judge Durrix’s opinion with the chief justice’s 
opinion sustaining the new revenue law. 


I do not feel at liberty to depart from the views expressed 
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in the opinion prepared by Judge Dvurrre and handed down 
by the supreme court. In replying to your question I there- 
fore join in the opinion ‘that “credits”? as employed by the 
legislature in the revenue law means “‘net credits.” 
Very respectfully, F. N. Provt, 
March 8, 1904. Attorney General. 


Scuoor Disrricts——Sinxine Funp—InvesrMEnt. 


A school district may invest its sinking funds in its outstanding war- 
rants. 


J. H. Edmondson, Esy., County Attorney of Lamilton 
County, Aurora, Neb. : 

Duar Str: I beg to acknowledge receipt of your favor ask- 
ing for the opinion of this department on the authority of the 
school district of the city of Aurora to invest in its outstanding 
school district warrants the sinking fund raised by the school 
district for the purpose of paying its bonds at maturity. 

EY’ According to section 26, subdivision 14, chapter 79 Com- 
piled Statutes the sinking fund must be invested as follows: 


‘“‘Allmoney set apart for said sinking fund shall be invested: 
First. In the purchase and redemption of bonds of the school district, 
which bonds shall be purchased in open market, in such manner as 
the board of education shall prescribe. Second. In bonds of the 
county in which the city is situated. Third. Jn bonds of the state 
of Nebraska. #curth. In United States bonds. Fifth. In bonds of 
the city.’’ 


This statute is mandatory. It describes the securities in 

‘ which the sinking fund must be invested, and does not men- 

tion schoo] district warrants as one of them. If this were the 

only statute on the subject the school board or treasurer would 

have no authority to invest the sinking fund in warrants of the 

school district of the city of Aurora; but I find a later statute 
relating to the same subject. It is as follows: 


‘The school board of any district in this state is hereby authorized 
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to direct the legal custodian of any of its sinking funds, to invest such 
sinking funds in the warrants of such school districts, in like manner as 
hereinbefore provided for; provided, that'the investment of such school 
‘district sinking fund under this section'shall be limited to the ‘war- 
rants of its own issue; and upon such direction of the school board, 
the custodian ‘of such sinking funds shall proceed to take up the war- 
rants of such school district as herein provided for.” ‘(Compiled 
Statutes, see. 17, ich. 93.) 

This is part of an independent act on the'subject of warrants. 
It is ‘a later enactment than the’school law which I have quoted. 
While the act ‘on the subject of warrants does not refer to con- 
flicting provisions of the former schoo] law, it is an indepen- 
dent act covering the whole subject of warrants, and in my 
opinion its effect is to modify the earlier statute to the extent 
of permitting the school board to authorize the investment of 
the sinking fund in its outstanding school district warrants. 


Very respectfully, F, N. Provr, 
March 10, 1904. Attorney General. 


County Boarp—ComPENSsATION. 


All duties imposed by statute upon the county board must be per- 
formed for the compensation allowed by law. 

The members of the county board are not entitled to extra compen- 
sation for attending to the construction of a drainage ditch. 
Compensation for official services of the county board cannot be taken 

from the fund for the construction of a drainage ditch. 
P. EF. Taylor, Esq. County Attorney of Burt County, Tahka- 
mah, Neb. 

Dear Str: I have received your favor stating that much of 
the time of the county supervisors of Burt county is consumed in 
attending to business connected with the construction of 
a drainage ditch. You inquire whether the remuneration 
of the members of the county board for such services is limited 
to the compensation fixed by statute. In this connection you 
make the further inquiry: 

‘With such a work as this on hand, are they limited to #300 per 
annum? Can they charge up their ditch meetings at their regular 
per diem Yate in the ditch estimate of expenses and make the same a 


part of the cost of construction of the ditch to be paid out of the 
ditch fund instead of the general fund of the country?’’ 


All the duties of the members of the county board in relation 
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to the construction of the ditch are imposed upon them in 
their official capacity as officers of the county. No _ provision 
of statute authorizes them to make their compensation a part of 
the expenses of constructing a ditch; nor have they any statu- 
tory authority to take their compensation out of the ditch fund. 
The duties and compensation of the supervisors are regulated 
by statute, and authority for their official acts must be found 
therein. Section 22, chapter 28, Compiled Statutes, limits the 
compensation of a county commissioner to $3 a day and 
mileage to be paid out of the general county fund and farther 
limits the annual compensation according to the population of - 
the county. This compensation cannot be increased by resort- 
ing to a different fund for special services. 

The rule in this state is that an officer must perform every 
duty imposed upon him by statute for the compensation 
allowed by law, and if the statute provides no compensation 
for extra services, such services are gratuitous. (State +. 
Meserve, 58 Neb. 453; State v Silver, 9 Neb. 85; State v. 
Wallichs 15 Neb. 547; State v. Wallichs, 14 Neb. 439; Bayha 
v. Webster County, 18 Neb. 132; State v. Benton, 31 Neb. 
44; State v. Roderick, 25 Neb. 629; Logan County v. Doan. 
34 Neb. 104.) , 

I am therefore of the opinion that the county supervisors 
are not legally entitled to extra compensation for services 
growing out of the construction of the ditch, and that no part 
of their compensation for official services can be taken from 
the ditch fund. ; 

Very respectfully, F. N.Provt, 

March 12, 1904. Attorney General. 


County Derposirory. 


County funds should not be deposited outside of the county in the 
depository of another county. 


C. A. Ready, Exq., County Attorney of Hayes County, Hayes 
Center, Neb. 


Dear Sir: I have received your favor stating that there is 
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no bank in Hayes county and inquiring whether the county 
funds may be deposited in banks in Red Willow county. 
From your letter it appears that the Red Willow county banks 
referred to are county depositories of Red Willow county and 
now have on deposit Red Willow county funds. 

In reply I beg to advise you that section 20, article 3, chap- 
ter 18, Compiled Statutes, contains a proviso forbidding the 
deposit of money in banks of another county where such banks 
are depositories of the funds of the county in which they are 
situated. The statute therefore makes it unlawful for the 
officers of your county to deposit the county funds in Red 
Willow county banks which are county depositories of Red 
Willow county funds. 

I have already expressed the opinion that the bond of a 
county depesitory is void where it violates mandatory provis- 
ions of the statute under which it is executed. (Opinions At- 
torney General, 1901-1902, p. 321.) 

If the county funds of Hayes county are deposited in the 
banks mentioned it- must be done at the peril of the officers 
who disregard the provisions of the statute. 

Very respectfully, F. N. Prout, 

March 16, 1904. Attorney General. 


Taxation—Exemerrions—FraternaL INsSURANCE—SECURITIES 


A person claiming exemption from taxation should show that his 
case comes clearly within an exception to the rule which requires 
taxation of all property. 

The securities of a fraternal insurance company are taxable. 


lon. John Fl. Mickey, and Others, Members of the State 
Board of Equalization and Assessment, Lincoln, Neb. 


GentLEMEN: I have received a letter from your secretary 
stating that a fraternal insurance company organized and doing 
business under the laws of Nebraska has deposited with the 
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auditor of public accounts securities to the extent of $300,000, 
and asking for an opinion as to whether these securities are 
assessable under the laws of the state. 

It is a simple law of taxation that iaperson claiming exemp- 
tion must show that his case comes clearly within an exception 
to the rule which requires taxation of all property. (Boston 
Society v. City af Boston, 129 Mass. 180.) Property is not 
exempt from taxation unless the exemption is found in the 
constitution or statutes, and statutes exempting property from 
taxation must be strictly construed. Such statutes cannot be 
extended by construction to include property not clearly within 
the contemplation of the law. (Voung Men’s Christian Asso- 
ciation v. Douglas County, 60 Neb. 642.) The securities con- 
stituting the reserve fund ofa fraternal insurance company and 
deposited with the auditor of public accounts are property and 
must be assessed unless the constitution or statutes declare 
they are exempt. 
~ The constitution requires the legislature to ‘‘provide such 
revenue as may be needful, by levying a tax by valuation, so 
that every person and corporation shall pay a tax in proportion 
to the value of his, her or its property and franchises.”? (Art. 
9, sec. 1.) Section 12 of the new revenue law provides that 
‘All property in this state not expressly exempt therefrom, shall 
be subject to taxation.’’ Section 61 of the new revenue law 
contains the following provisions: 

‘‘Every life, fire, or accident insurance company, or surety company, 
organized under the laws of thisstate, except fraternal beneficiary 
associations, and mutual companies that operate on the assessment 
plan, have no capital stock,:and make no dividends, and whose 
scheme of insurance does not contemplate the return of any percent- 
age of earnings or profits to policy holders, shall be taxed in the coun- 
ty, town, city, village and school district where the agent conducts 
the business upon the gross amount of premiums received by it for 
all Nebraska business done within the state during the preceding 
calendar year less amount of same ceded to other companies as rein- 
surance, through regularly authorized agents in this state and less 
premiums returned on canceled policies. Such gross receipts less 


reinsurance and cancellations shall be taken as an item of property of 
that value and be assessed and taxed on the same percentage of such 
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value as ‘Other property.’’ (Sec. 61, art. ‘1, ¢h. 77,'‘Compiled Stat- 
utes. ) 


The constitutional and statutory provisions relating to ex- 
emption are as follows: 


“The property of the state, courities and municipal ‘corporations, 
both real and personal shall be exempt from taxation, and such other 
property as may be used exclusively for agricultural and horticul- 
tural societies‘ for school, religious, cemetery, and charitable pur- 
poses, may be exempted from taxation, but such exemption shall be 
only by general law.’’ (Sec. 2, art. 9, Constitution. ) 

‘“‘The following property shall be exempt from taxes: VFirst—All 
property of the state, counties, and municipal corporations. Second 
—Such other property as ‘may be used exclusively for agricultural 
and horticultural societies, for schools, religious, cemetery and 
charitable purposes.’’ (Compiled Statutes, ch. 77, art. 1, sec. 13.) 


These provisions do not exempt from taxation the securities 
of a fraternal insurance company unless such property is used 
exclusively for charitable purposes, and I know of no other 
statute exempting such property. Is the property of a frater- 
nal insurance company used exclusively for ‘‘charitable pur- 
poses”? within the meaning of that term as used in the consti- 
tution and statutes? The supreme court of Ohio said: 


‘‘Charitable or benevolent associations which extend relief only to 
its own sick and needy members, and to the widows and orphans of 
its deceased members is not an institution of purely public charity, 
and its moneys held and invested forthe aforesaid purposes are not 
exempt from taxation.’’ (Morning Star Lodge v. Hayslip, 23 O. St 
144.) 


‘The following is taken from an opinion of the supreme court 
of Georgia: 


‘Tt is no more allowable, under the constitution, for a charitable 
association to accumulate money by the use of exempt property to be 
disbursed in charity than it is for a common citizen to do it. For A 
or B it is no answer to the tax collector to say, ‘this part of my prop- 
erty is rented out to produce my charity fund, and has been for the 
last ten years: every cent derived from it is given to the poor and 
needy, and I never considered or used any portion of it as profit or 
income.’ Neither can such an answer be accepted from any charita- 
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ble organization whatsoever.’’ (Massenburg v. Grand’ Lodge, 81 Ga. 
218. ) 

1 think the correct rule is stated in the cases cited, though 
some courts have taken a different view of the subject. I am 
therefore of the opinion that the securities in question are not 
exempt from taxation under the constitution and statutes of 
this state. ; 

Very respectfully, F. N. Provt, 

March 28, 1904. Attorney General. 


TaxATION—GREENBACKS, 


Greenbacks are taxable and the holders.thereof must list them for 
assessment. 


Hon. John H. Mickey, and others, Members of the State 
Board of Equalization and Assessment, Lincoln, Neb. 


GentLemMEN: Through your secretary you have requested 
the opinion of this department in answer to the following 
question: Are greenbacks taxable? 


Greenbacks are United States treasury notes. They are the 
obligations of the government and circulate as other money. 
They are convertible into gold coin and therefore constitute a 
high order of property, The new revenue law (Compiled 
Statutes, ch. 77) shows beyond question that it was the inten- 
tion of the legislature to require the taxation of this species of 
property. Section 4 declares that ‘‘the word ‘money’ includes 
all kinds of coin, all kinds of paper issued by or under author- 
ity of the United Scates, circulating as money, whether in pos- 
session or deposited in bank or elsewhere.’? Section 12  pro- 
vides that ‘‘all property in this state not expressly exempt 
therefrom, shall be subject to taxation.’’ Section 28 requires 
that every ‘‘person of full age and sound mind, being a resi- 
dent of this state, shall list all his moneys”’ for taxation. Noth- - 
ing in the statutes or constitution of this state intimates that 
greenbacks are exempt. On the contrary it has been shown 
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mee 


that the new revenue law makes such property the subject of 
taxation. Greenbacks are therefore assessable unless an act of 
congress excepts them from the burden of state taxation. Un- 
der a federal statute in existence prior to 1894 greenbacks 
were non-taxable, but during that year the law was changed. 
The existing act of congress provides: 


‘‘Circulating notes of national banking associations and United 
States legal tender notes and other notes and certificates of the 
United States payble on demand and circulating or intended to cir- 
culate as currency, and gold, silver or other coin shall be subject to 

- taxation as money on hand or on deposit under the laws of any state 
or territory. (Compiled Statutes U. S. 1901, see. 3583. ) 

This act of congress authorizes the state of Nebraska to 
make greenbacks the subject of taxation. As already shown 
the legislature of this state has seen fit to make use of the 
authority thus conferred. Iam therefore of the opinion that 
the holders of greenbacks must list them for ‘assessment and 
that they are subject to taxation. 


Very respectfully, F. N. Prout, 
March 29, 1904. Attorney General. 


Empatming—LicenseE—Boarp or Heatran. 


Any person may apply to the State board of embalmers for a certifi- 
eate to practice, and the tests of ,qualification are knowledge 
and skill in embalming. ; 


The state board of embalmers cannot refuse to examine an applicant 
for a license, on the sole ground that he is a minor. 


The State board of health cannot delegate to the state board of em- 
balmers the power to make rules and .regulations on the subject 
of embalming. 


W. Ml. Hill, Esq, Seeretary of State board of Embalmers, 
Hebron, Neb. 
Dear Sir: [have received your favor submitting for the 
consideration of this department the following proposition: 


‘*Has the state board of embalmers the right to make rules and 
regulations whereby an applicant for a license would be required to 
be of the age of 21 years; and also providing that such applicant 
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shall have certain qualifications as to experience in embalming before. 
he would be allowed to take the examination for license? 


The state board of embalmers has no authoriy except that 
conferred by statute. In examining applicants for the purpose 
ot granting licenses to practice, the statute confines the board 
to ‘-knowledge and skill'in embalming.’’ The act provides: 


‘Any and all persons who may so desire may appear before said 
board at any of its regular meetings and: be:examined with. reference 
to their knowledge. and skill in,embalming, and if the examination. of 
such person; or persons shall prove: satisfactory to. such board, the 
board of examiners shall issue to. such persons as they shall find to, 
possess the requisite qualitications.a certificate to. practice embalming 
in accordance with, provisions. of this act.’’ (Compiled Statutes, 
ch. 65, art 5, sec 6.) 

According to, the. statute. “any and all persons who may, 
desire,”’ may, apply for a certificate to practice embalming, 
and the tests. are, ‘knowledge, aud:skill in embalming.” The, 
statute prescribes the tests, and age or majority, of the appli: 
cant is not one of them. The,actof the legislature permits, 
‘all persons who may so desire”’ to appear before the board 
for examination and the state board of health has no. authority 
to make a rule depriving all persons under 21 years of age 
of the right to practice embalming. 


You have also asked the following question: 


‘‘Has. the state board of health the power to delegate the right 
to the state board of embalmers to make rules and regulations 
regarding the shipment. of dead: bodies; lby common, carriers: from 
stations in Nebraska?’’ 


Chapter 55. of the Compiled Statutes, confers, upon, the. state 
‘’ board of health supervision and control of matters, relating to 
public health. To assist in, this work various boards have been 
created but the general power has been committed to the state 
board of health with authority to,.make and enforce whatever 
rules are necessary, for the enforcement of the law. The 
power of the state board of health no doubt extends to matters 
relating to embalming and preparing bodies for shipment, but. 
the. statute, does, not authorize the state board of health, to. dele- 
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gate:to; the state board: of embalmens the power te make, ang 
enforce regulations relating to. embalming and shipping dead: 
bodies: and! I am: of the opinion, that such power cannot be, thus, 
delegated, in absence. of statutory authority. 
Very respectful y, F. N. Prout, 
March 30, 1904. ; Attorney: General. 


InstanmMenn L[Nvesumenr Comranies—License—ProsEcution, 


It is unlawful for instalment investment companies to transact 
business in this state without authority from the state banking: 
board. 


An. unlawful, contract, is no, justificatiom for an, offense condemned. by 
law. 


James P. English, sq... County, Attorney. of Douglas County, 
Omatia, Neb. 


Dear Sir: Your favor relating to the prosecution, of agents 
of the Reserve Investment Company of America has been re- 
ceived. These agents are collecting for their principal instal- 
ments of money under contracts in force wlien the law of 1893) 
relating to “instalment investment companies”” was passed. 
I certainly think these agents are violating the law. They are 
committing two offences. They are violating section 224 of the 
Criminal Code prohibiting lotteries; and by) collecting instal- 
ments they are violating the act of 1893, which requires such 
concerns to have a license from the state banking board. In 
your letter you inform me.that the investment company’s de- 
fence is this: 


‘*Representatives of the company take the position that the legis- 
lature would have no right to interfere with: the carrying: out of con- 
tracts which had been made before the law. was to take effect, and 
that the collecting.of money under the terms of the old’ contracts is 
not the transacting of business. as contemplated and forbidden by the. 
act of 1893.’’ 


In my opinion the answer to this defense is as follows: By 
collecting instalments, the agents, violate. the statute, because. 
they have no license from the state banking board. When 
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they are charged with violating the statute by making such 
collections, they cannot plead. the old contracts as a defense,’ 
for the reason that the old contracts are void as against public- 
policy. They are merely contracts to conduct a lottery and 

are no justification for any act forbidden by law. The case of 
State v. Nebraska Home Co., 92 N. W. 763, and the case of 

State v. Pacifie Express Company, justify the conclusion 

that the old contracts of the Reserve Investment Company of 
America are absolutely void. The case last cited is now 

pending in the supreme court of this state. Judge Surrivan 

was referee and recently filed his report showing that the 
Montana Mining, Loan and Investment Company is a lottery 

and that its contracts are void.* 

I therefore take the view that the agents of the Reserve In- 
vestment Company of America are not only liable to the penalties 
imposed by section 11 of the recent act requiring instalment 
investment companies to have a license from the state banking 
board, but that such agents are also amenable to section 224 of 
the Criminal Code, denouncing lotteries. 


Very respectfully, ; _ F.N. Provr, 
April 1, 1904. Attorney General. 
*The referee’s report was confirmed by the suprem May 5, 


1904, in case No. 13332. 


Wirnesses—Puystcrans—F 2xs. 


For testifying as witnesses in criminal cases. physicians are not en- 
titled to extra compensation to be taxed as costs or allowed by 
the County board. 

J. S. Pedler, Esq., County Attorney of Sherman County, 


Loup City, Neb. 


Dear Sir: Your favor is received in which you request the 
opinion of this department on the following question: 


‘‘Are physicians entitled to ext’a compensation to be taxed as costs 
ina criminal prosecution, or is there any authority given the county 
board to allow claims for services rendered, after the witness has 
been allowed and has accepted the regular fee as certified by the county 
clerk. 
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Replying to the above question you are respectfully advised 
that the fees of witnesses are fixed by statute. There is no 
provision of law allowing physicians extra compensation as 
witnesses. The law treats all witnesses alike as to fees. 

Jam therefore of the opinion that the county board has no legal 
power to allow them extra compensation as witnesses. If the 
physicians had performed some service under direction of the 
county attorney or the court, ina criminal prosecution, other 
than that of giving their testimony, the county board would be 
authorized to pay them forsuch service, but that is entirely 
independent and aside from their fees as a witness. 

I have the honor to remain, 

Very respectfully, F. N. Provr, 

April 2, 1004, Attorney General. 


TaxaTION—Scavencer Law. 


The Scavenger law for enforcing payment of delinquent taxes does 
not become operative in any county unless adopted by the county 
board. 

John Snider Esq., County Attorney of Adams County, Llast- 

ings, Neb. 

Drar Str: I am in receipt of your favor of recent date in 
which you ask, for the opinion of this department ‘as to 
whether or not article 9, chapter 77 of the Compiled Statutes 
of 19038, relative to foreclosure of tax liens is mandatory?”’ 

In reply I beg to say that article 9 above referred to was 
House Roll No. 352 of the Session of 1903 and forms no part 
of what is generally known as the ‘*‘New Revenue Law,’’ but 
is supplemental to such act, and is commonly designated 
as the “Scavenger Law,’’ which has recently been held by the 
supreme court to be constitutional. ( Woedrough v.. Douglas 
County, 98 N. W. 1092.) Section 48 of this act provides that 
it ‘‘shall be deemed to be cumulative and to proviae remedies 

in addition to those already provided by statute for the en- 


forcement of taxes and assessments’? and further provides that 
15 
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‘the county commissioners or board of supervisors of any county 
may by resolution adopted each year elect to enforce the col- 
lection of delinquent taxes and assessments on real estate under 
the provisions of this act, but are not required to do so.”’ 

You are therefore advised that such foreclosure proceeding 
is not mandatory upon the treasurer unless the county board 
shall have first by resolution ordered proceedings thereunder, 

Very respectfully, F. N. Provr, 
April 18, 1904. Attorney General. 


Jourt Housr Bonps. 


The County board has no authority to issue court house bonds to the 
extent of $1,500 without a vote of the people. 


N. 2D. Burch Fsq., County Attorney of Boyd County, Butte, 
Neb. 


Dear Sir: I have your favor as follows: 


‘* Our county commissioners of Boyd county are contemplating 
building a court house, and desire your opinion as to the meaning of 
the second paragraph of section 25, chapter 18, article 1, Compiled 
Statutes of 1903, relative to appropriating funds. We take it that 
the commissioners can appropriate the sum of $1,510 for such 
purpose without a vote of the people of the county. They desire 
your opinion as to whether or not they can issue bonds for that 
amount without a vote of the people, instead of appropriating 
the money from the general fund,’’ 


The statute cited refers to the duties and powers of the 
county board. The provision applicable to your inquiry is as 
follows: 


“No appropriation exceeding $1,500 shall be made for the erection 
of any county building without first sumitting the proposition to a 
vote of the people of the county ata general election or a special | 
election ordered by said board for that purpose. and the same is 
ordered by a majority of the legal voters voting thereon. ’’ 

This provision limits the amount to $1,500 which the county 
board may appropriate for the erection of a county building 
without submitting the matter to the electors of the county. 
phe county board has power to issue bonds for the erection of 


OPINIONS 227 


a court house when authorized to do so by a vote of the peo- 
ple, but the proceedings of the board in issuing such bonds 
must comply with all the statutory provisions or the subject. 
The power to issue court-house bonds and the power to ap- 
propriate money for the erection of a court house are separate 
powers conferred by different provisions of statute. It seems 
clear to my mind that the power to appropriate money raised 
by taxation does not include the power to raise money by 
issuance of bonds and I do not think the statute to which you 
have made reference can be construed. to give the board 
authority to issue bonds without a vote of the people. The 
word “‘appropriation’’ as used in the constitution in connec- 
tion with the expenditure of money, ‘‘is the setting apart by 
law of acertain sum from the public revenue for a specific 
purpose,’? (State v. Mvore, 50 Neb. 88), and has nothing to 
do with the question of raising money. I think the legisla- 
ture used the word in the same sense in the statute cited by 
you. 

I am therefore of the opinion that the county board has no 
authority to issue court-house bonds to the extent of $1,500 
without a vote of the people. 

Very respectfully, F. N. Prout, 

April 18, 1904. Attorney General. 


Country—Bripers—Repatrrs. 


It is the duty of county boards to keep in repair a bridge across a 
boundary line be ween counties, unless the highway has been 
legally vacated and closed by the concurrent action of both 
counties. 


By attempting to vacate a highway leading to a bridge across a 
boundary line between counties, one county alone cannot relieve 
itself from the duty to keep the bridge in repair. 


William M. Ely, Esy., County Attorney of Brown County, 
Ainsworth, Neb. 
Dear Sir: I have your favor as follows: 


‘1, Is it the duty of the county commissioners to keep in repaira 


223 REPORT OF THE ATTORNEY GENERAL 


bridge across a stream forming a boundary of the country, when in 
their judgment such. bridge has ceased to be of public use or 
necessity? 

‘2. Will the vacating of the highway leading to such bridges 
“operate as an abandonment of the bridge, so as to release the 
county from any fur ter duty or liability regarding the same? 

- $3, Does section 35, chapter 78, Compiled Statutes, apply to 
roads lealing t) bridz2s ovec streams forming boundries ofa county 
and if so is it possible for one county to vacate a road leading to 
such bridge without ‘he concurrent action of the adjoining coun y??’ 


The following is my opinion in answer to your questions; 

Public bridges are parts of the public road, and this rule 
applies to a bridge across a boundary line between counties. 
(People v. Buffalo County, 4 Neb. 150; Dutton v. State, 42 
Neb. 804; State v. Cass County 58 Neb. 244.) Counties 
must keep their bridges in repair and are liable for damages 
for a failure todo so, (LluMingsworth v. Svunders County, 
86 Neb. 141.) Toe statute cited by you provides that roads 
established br the concurrent action of the county boards of 
two or more counties can only be discontinued by the concur- 
rent action of the county boards of the several counties in 
which the same may be situated. Section 367, chapter 78, 
Compiled Statutes, provides: 


“Where there is, or may be hereafter constructed, a public wagon 
bridze across a stre:m dividing two ¢ unties, it sill be the duty of 
the coun y boarls of such ec unties to open and keep open within 
theit respes ive counties, a public road leading from such bridge to 
the most convenient public road. Each county shall bear the ex- 
pense necessary to open. and to maintain such roads in good eondi- 
tion for travel. Such roads shall not be closed or vacated except by 
concurrent action of the coun y boards of both counties ’’ 


From the rules stated and the statutes cited it is clearly the 
duty of the county board to keep in repair a bridge across a 
stream forming a boundary of the county, whether or not in the 
judgment of the board the bridge has ceased to be of public 
use or necessity, unless the road has been legally vacated and 
closed by the concurrent action of both counties. 


By attempting to vacate a highway leading to a bridge 
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across a county boundary, ene county alone cannot relieve its- 
self from the duty to keep the bridge in repair, 

For the purpose of answeiirg your questions. it is immate- 
rial whether section 35, chapter 78, Compiled Statutes, applies: 
toaroad leading to a bridge across a bcundary line, since the 
section following section 85 provides that “euch roads shall 
not be closed or vacated except by concurrent action of the 
county boards of both counties.” 


Very respectfully, F. N. Prout, 
April 21, 1904, Aliorney General, 
Taxation—Lirge InsuranceE—Casu-SurrENDER. 


The cash-surrender value of a life-insurance policy is not taxable. 

Hon. John MW. Mickey, Governor, and Others, Membirs of 
the Siate Board of Lqualization and Assessment, Lin- 
coln, Neb. 

GeytieMrn: Through your secretary I have received a 
communication requesti-g an opinion in apswer to the follow- 
ing question? 

‘Is the cash-surrender value o' a life insurance policy assessable??? 

It seems to me this question is easy of solution. The new 
revenue law does not say in specific terms that the cash sur- 
render value of a life insurance policy is assessable. It is rot 
assessable, therefore, unless made so by the geueral provision: 
which requires the taxation of all property not exempted by 
the constitution or statute. The cash surrender value of a life- 
insurance policy in force is not ‘‘property”’ within the meaning 
of that word as used in the revenne law. The ‘-cash-sur- 
render’’ value, as that term is used in your inquiry, is tle 
amount of money which the insurance company would return 
to the assured or the beneficiary, if the policy were cancelled 
or annulled .before the death of assured or befure expiration 
of the term fixed by the contract. Whether any money would 
be so returned depends upon a contingeney—the cancellation 
of the policy; and the amount returnable would depend im a 
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measure on the amount of premiums paid by assured. If the 
contingency does not arise, assured does not get the money, 
and it will remain in the hands of the insurance company 
where it is taxable. If the contingency does arise, the money 
is returned to the assured or to his beneficiary, where it may 
be assessed. The cash-surrender provision is a modern in- 
yention, and serves many good purposes in life insurance. It 
requires a return of a portion of the premiums paid, where 
assured by reason of poverty, affliction or other cause, cannot 
keep up his payments, and prevents the forfeiture of invest- 
ments where he caunot keep his policy in force. This provi- 
sion guards against some of the misfortunes resulting from the 
cancellation of a life insurance contract, and assured gets no 
money or derives no benetit from the cash-surrender provision 
unless the misfortune actually arrives. It will be time enough 
to tax what results from the misfortune when the misfortune _ 
actually comes. 

From what has been said it is perfectly clear that the board 
must assume an insurance policy is annulled before it can 
assess as property the cash-surrender value thereof. Public 
policy favors the enforcement of contracts, and the board can- 
not assume they are cancelled for the purpose of discovering 
property which has no existence in fact as long as the con- 
tracts are in force. For the purpose of taxing paid-up life in- 
“surance in the hands of the beneficiary, the board would hard- 
ly feel like assuming that assured is dead or about to die. 

When the matter is considered there does not seem to be 
any great necessity for taxing the cash-surrencer value of life- 
insurance policies. The money in which the premiums are 
paid is assessable in the hands of assured before payment, and 
after payment the money may be taxed in the hands of the 
insurance company, 

Iam therefore of the opinion that the cash-surrender value 
of life-insurance policies is not assessable under the new rev- 
enue Jaw of this state. 

Very respectfully, F. N. Prout, 

April 238, 1904. Attorney General. 
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TaxaTION—ScavencEer Law. 


In directing the enforcement of delinquent taxes under the Scavenger 
law the county board cannot instruct’ the county treasurer to 
exclude the delinquent taxes for 1903. 


Frank D, Mills, Esq., County Attorney of Polk County, 
Osceola, Neb. 


Dear Sr: I have your favor inquiring whether the county 
board in directing the enforcement of delinquent taxes under 
the provisions of article 9, chapter 77, Compiled Statutes, may 
instruct the county treasurer to exclude the delinquent taxes 
for 1903. 

The act in question is entitled ‘‘An act to enforce the pay- 
ment and collection of delinquent taxes and special assess- 
ments.”’ The law authorizes a suit in equity on behalf of the 
state to foreclose the liens for delinquent taxes on real estate 
--and to sell the property. The remedy provided by this act is 
not the remedy prescribed by the revenue Jaw, but is cumula- 
tive. It is left to the county board to choose the remedy. 


The rule stated by the supreme court is this: 


‘* he law provides for one of two methods of collecting delinquent 
taxes on real estate, and permits the county board to choose which 
method it will pursue.’’ (Woodrungh v. Douglas County. 98 N. W. 
1092. ) 

If the county board selects the remedy by a suit in equity 
under the provisions of article 9, chapter 77, Compiled Stat- 
utes, the directions thereof must be followed. Section 1 of 
the act requires-the county treasurer ‘‘to prepare a complete 
statement of ail of the lands and lots in his county on which 
the taxes for one or more years are delinquent.”? This state- 
ment must include the lands on which taxes are delinquent for 
1903. Section 5 prescribes the form of petition in the suit in 
equity, and declares that ‘“‘the complete statement of all taxes 
and assessments made by the county treasurer provided for in 
section 1 shall be annewed to and form a part of the petition.” 

I am of the opinion therefore, that the county board, after 
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electing to proceed in eqaity under the provisions of article 9, 
chapter 77, Compiled Statutes, cannot direct the county treas- 
urer to onit from the petition land on which taxes for 1903 
are delinquent, siuce the law itself requires him to include 
them, 
Very respectfully, FE. .N. Prout, 
April 25, 1904. Attorney General. 


TaxatTion—Fraternat [NsurRANCE—CHAR ‘TY. 


The business of a fraternal insurance company is not .‘‘'charitable’’ 
within the meaning of the constitutional provision exempting 
from taxation property used exclusively for charitable purposes, 


Securities deposited with the auditor of public accounts bya 
fraterual insurauce company are subject_to taxatiou. 


IDn. John TE Mcley, ant others, Mm ers of the State 
Board of Equalization and Assessment, Lincoln, Neb. 


Gentlemen: Under date of March 28, I had the honor to 
submit to your honorable board, upon request of your secre 
tary, an opinion on the following question: 


‘*\ friternal insurance company organized and doing business under 
the laws of Nebraska lias deposited with the auditor of public ac- 
counts s’curi'ies to the extent of $3)),00J. Are these securities 
assessable under the laws of this sta:e?’’ 


Since that opinion was written your board has given a hear- 
ing to representatives of the company referred to, at which 
hearing | was by request of vour board, present and listened 
carefully to the argumeuts offered, and was requested to furnish 
a supplemental opinion. 

It is contended on behalf of the company that, inasmuch as 
it collects the money from its members and pays the same out 
on death or disability claims, the company itself deriving no 
benelit therefrom, that it is a charitableinstitution within the 
nieaning of section 2. article 9 of the Constitution ard of 
section 13, article 1 chapter 77 of the Compiled Statutes, and 
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is therefore exempt from taxation, With this contention I 
cannot agree, An insurance company, whether organized as a 
fraternal association, each member paying a stated sum_ per 
thousand dollars indemnity per month, or organized on the 
mutual or what is denominated the ‘old line’? plan, has for 
its purpose the payment of a stated sum to the bereficiary 
named inthe certitieate or policy. In order for the beneficiary 
to reccive the benefits of the insnrance the monthly assess- 
ments, per capita tax, or the premiums must be promptly met. 
The certificate or policy is a contract between the association 
and the insured, the consideration on tle one: part being the 
payment of the assessments er premiums as they become due, 
and on the other part the payment, atthe death of the insured, 
of the amount stated in the certificate or policy to the bene- 
ficiary therein named. There is, in this contract, uo element 
of ‘charity’? within the meaning of that term as used in the 
constitution and statute. 

But even if we should concede, for the purpose of the argu- 
ment, that thie association isa charitable organization within 
the meaning of our constitution, still the securities mentioned 
in the letter of the secretary are not under our statutes and the 
decisions of our courts exempt from taxation, for the reason 
that the funds thus invested are not used ‘exclusively for 
charitable purposes.’? In the brief filed and in the oral 
argument before the board counsel cited and placed great 
reliance on the case of Wiherian Benevolent Society v. Belley 
28 Ore. 173. This was an action for injunction brought by 
the society against the sheriff to restrain the collection of taxes 
levied on its property,—a three story brick building and the 
Jot on which it stood in the city of Portland,—or the ground 
thatthe society was a charitable institution and that the revenues 
from the property sought to be taxed were used entirely for 
the purpose for which the society was organized. It was 
shown by the record that the entire building with the exceptiont 
0‘ one room was leased for stores, offices and publie halls, tha 
all o/ the rents thus derived were devoted exclusively to the 
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objects and purposes of the society. The lower cour: found 
that the society was a charitable institution within the meaning 
of the exemption laws, which were substantially the same as 
the exemption clause of our own statute, and that the property 
was actually occupied by the society for the purpose for which 
it was organized, notwithstanding the fact that the greater part 
of the building was leased to sundry persons and used for pur- 
poses entirely foreign to the society, and entered a decree en- 
joining the collection of the tax. From this decree an appea} 
was taken to the supreme court where it was reversed. The 
supreme court in an able and exhaustive opinion by Mr. Chief 
Justice Bran, holds that while the plaintiff society is a chari- 
1 J v 

table institution, still under the laws of the state of Oregon, 
the building and ground on which it stands are not exempt 
from taxation. The Chief Justice says: 

‘The plain and obvious meaning of the statute is that only the 
real estate [property] actually occupied and in use by these different 
institutions for the purpose for which they were organized shall be 
exempt from t:ixation. While so occupied and used it does not come 
in competition with the property of other owners, and the purpose 
for which it is used was supposed by the legislature to be a sufficient 
benefit to the public to justify its exemption from the burdens of 
taxation imposed upon other property; but when su h property is 
used for the purpose of accumulating money the law imposes upon it 
the same burden of taxation as it imposes upon other property simi- 
larly situated. The statute does not undertake to discriminate be- 
tween the uses which different societies or individuals will make of 
the proceeds of their business and determine for that reason that 
one shall be taxed and the other not. It deals with proporty as it 
finds it and not with what may be done wiih the proceeds in the 
future. Upon this question the authorities are practically unani- 
mous undersimilar statutory provisions. ’’ 

The court here cites in support of the opinion some twenty- 
five cases from nearly as many courts of last resort. 


For the declaration of this same principle we do not need 
to go further than our own supreme court, which, whenever it 
has had occasion to pass on the question, has held to the same 
doctrine as the Oregon court in the case just cited. (Young 
Men’s Christian Association v. Douglas County 60 Neb, 642, 
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Lirst Christian Church v. Beatrice, 39 Neb. 436; Watson v. 
Cowles,61 Neb. 216.) 


By section 13, chapter 77, Compiled statutes, it is provided 
that the following property sha!l be exempt from taxes; ‘Such 
other property as may be used exclusively for * * * schools, 
religious, cemetery and charitable purposes.’? In Young 


Men’s Christian Association v. Douglas County, 60 Neb. 642, 
Hotcoms J. speaking for the court says: 


“‘The demurrer to the petition raises but one question, and that is 
whether or not under the constitu ion and laws of ‘he state, the 
plaintiff’s :roperty, or any portion thereof rented for business pur- 
poses, is wholly and altogether exempt from taxation. * * * While 
there is an allegation that the plaintiff intends to use the rooms 
now rented for b siness purposes, for offices, gymnasium, and other 
puryjoses proper and necessary for eurrying out the objects of its 
organization, we do not think such allegation can materially 
affect the decision of the case as to the present situation and uses to 
which the proper y is put as disclosed by the petition. An in ention - 
to use it for such purpose in the future, which would doubtless, 
when so used, exempt it from taxation, is not a present exclusive 
use as contemplaied by the constitutional anq statutory provisions 
quoted. 


In the case of the Academy of the Sacred Heart v. Irey, 51 Neb. 
577, it is held that in order to be exempt from taxation the property 
must be used diree ly, immediately and exclusively for the purposes 
mentioned in the provisions referred 10. It cannot, we think, under 
the allegations of the petition, be successfully contended that, be- 
cause of an intention to use the property atsome time in the future 
directly by the association for offices, etc., such intention is a direct 
and an immediate use of the property. As has been aptly said by 
Mr. Justice Brewer in Washinjtou College v. Commissi mers, 8 Kan. 
314, 349: Aninten ion to occupy is not equivalent to occupation; 
do s not tend to prove it. The pleadings recognize the difference, for 
they admit the failure while they allege the intention to occupy. 
An occupation which is to be—though here it is only which may be— 
is no present use. Nor is ownership evidence of use. This is too 
plain 'o need eitrer argument or illustration. if the framers of the 
constitu ion had intended to exewpt all property belonging to 
literary aid c \aritable :nst tuti ns from taxation, the language em- 
plo ed wou'd have bee. very different. They would hive used the 
simple, oruinary 1 nguige for expressing such intestion. The fact 
thai ihey ignored ‘ownership’ and wade ‘use’ the test of exemption, 
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sh ws cle rly that they recognize’ th» essential cistincti n b tseen 
the two and es abl she: the Jatter ra.her than the former as the 
base of the ey emption.’’ 


In First Chrishan Chureh v. Beatrice, 39 Neb, 432, itis h lt that 
the po-se sion an? ownrrshi» of a ltt whih is route‘, 'he r nt 
cer ed th refrom beirg et apart tes i ute a'uidi g fund for 
the purpose of erecting achurv-h difice thereon, which the so ie y 
had re, lved to build, wasn tauecf the pr pe ty su-h as would 
esem.’ it from taxa ion under the previ ions «f she] w referred te. 
lt w uld, there or , seem ha ani tention t+: wse at some incetini e 
time in the tu ure, the rented por io: +f the pr per y ex lusively 
for the purp ss for which the society isorganizes annot control in 
th cetermitis!i n of the ‘egal effect of the present uses of the pron- 
erty as alleced in the pet tion, *** In ariving at a con lusion 
with respect to the matter we are t: be r in sin? ‘hat, ‘he 
exenip/ iin claim Leing an excep i » 10 the general rule of taxation, 
in dr gation of the equal rights of all, the stat te is to be strictly 
construe! * ** To hod that property ren'ed ft r business purposes 
is ex mpt wh n the rentals or ineyme th refr m are ' se: ex lusively 
for r ligious, charitable or edu ational purposes, is extending the 
0. ration of the law furiher h n is warranted bs th language usec, 
*** Qirlaw is broad and comprehensive and pr vid s that all 
prop rly exclusively used for the pu po es mentit ne! is exemp , neg- 
ativing ihe ida that pr perty nso used is entit ed to such fay r 

In Stahl v. Kansas Edvcational Assn, 54 Kas. 542, where 'he 
Ja guage under which the exemption is clainied ix very simiar to 
that in the present instance, it is said a pige 549 by liorton, C. I: 
‘This coustructioin omits to give suflicient force to the following 
language of section 6, viz., for the exclusive purposes of religion or 
education.’ The propery exempt from tax tion must not only have 
been received, hel: or appropriated by or for the association, but it 
must ‘be he'd or appropriated for he exclusive purposes of religion 
or education’ except the ground for a cemetery. Therefore giving 
the provisions in the statute creating the exemption a striet con- 
s'r ction, the charter must 'e interpreted to mean that the real 
or personal property of the associ tion must be received, held or ap- 
propriated fur the exclusive purposes of re igion or edueation only; 
not for lease, invest«vent or profit. When its real estite is re tel 
toa enant, or is funds invested in other property for pr fit, r 
loaned at interest, the pr» erty thus rented or inves'ed or loaned, 
will be liable to taxation as muchas any other vroperty that is rented 
or invested or loaned no matter in whose hands it might be.,? * * * 
The nguage of the statute is clear and explicit. Uncer it all vrop- 
erty used exclu-ively for th» purpo-es men ioned is exempt from 
taxation. Property not so used is subject to the g neral ,aws of taxa- 
tion.’’ 
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The securities mentioned in the letter of the secretary are on 
deposit with the auditor of public accounts of this state, who 
by the statute is charged with the general supervision of insur- 
ance companies, including fraternal life insurance societies, do- 
ing business in this state. ,They represent so much property 
value. The property—money—which these securities represent 
is being used by various individuals, presumably at least, for 
their individual benefit. For the privilege of using this prop- 
rrty-money—they pay to the society a stipulated rate of inter- 
est, and while it may be possible under the dictum used by the 
eoartin Pirst Christian Church v, Boatrice, 39 Neb. 436, that 
this interest would be exempt if actually used for the purpose 
of the society, conceding that such society is a charitable 
one within the meaning of the constitution, yet it is 
equally clear to my mind that the principle represen‘ed 
by these securities is not exempt for the reason that the prop- 
erty—money—they represent is not used ‘‘exclusively for chari- 
table purposes.”’ 


You are advised therefore that in the judgment of this 
department the securities mentioned in the inquiry of your 
secretary are subject to taxation, under the provisions of sec- 
tion 12, article 1, chapter (Ri Compiled Statutes. 


Very respectfully, BN. PRoct, 
April 25, 1904. Attorney General. 


MonicipAt Bonps—Noricre or ELectioN—Statore. 


Municip'l bonds voted at an elee’ion he'd after four week’s notice 
ha been given pursuant to an existing statute are not. inval- 
idated by a statutory amendment requiring at least two week’s 
notice, though the amendment went into effect befure the bonds 
were voted. 


A. E. Langdon, Esq., City Attorney, Papillion, Neb. 


Dear Sr: Lhave your favor with reference to the $8,000 
water bonds voted by the village of Papillion July 21, 1903. 


In reply I beg to say that when these bonds were presented 


238 REPORT OF THE ATTORNEY GENERAL 


to the auditor of public accounts for registration, this depart- 
ment at his reyuest examined the history and the law authoriz- 
ing such bonds. « 


It is clear to my mind that the bonds were valid and are en- 
titled to registration. The point that the old law required four 
week’s notice of the election to vote on the proposition, and 
the new law required but two week’s notice, is not a serious 
objection to the bonds. The board had power to take the 
preliminary steps in June under the old law and to eall an 
election for the purpose of voting water bonds. Its jurisdiction 
to take such action cannot be questioned because the law was 
in force at the time the board acted. The fact that the day 
fixed for the election by the board at that time was beyond the 
life of the old law could not defeat the purpose or validity of 
the election -held under the new law, which like the old law, 
gave the electors power to vote on the proposition. The new 
law, you will observe, does not forbid a notice in excess of 
two weeks. It simply says the notice must be for ‘‘at least?’ 
two weeks. The amendatory act provides: 

‘Notice of which election shall have been given by p: blieation in 
some newspaper published or of general circulation in such city or 
village for at least two weeks prior to the date of said election. *’. 

The law was fully complied with because the four week’s 
notice that was given for the election included the two weeks 
provided for in the above amendment. The bonds in my 
judgment are valid. 


Very respectfully, F, N. Provt, 


April 27, 1904. Attorney General. 
By Norris Brown, Deputy Attorney General. 


County Jupgr—J urispiction—VILLAGEs. 


A county judge has jurisdiction to hear, try and determine causes 
arising under ordinances of a village in which the county seat is 


situated. 
Hon. William S. Porter, County Judge, Benkelman, Neb. 


Dear Sm: I have the honor to acknowledge receipt of your 


OPINIONS : 239 


favor of the 29th instant in which you say that your county 
(Dundy) has no county attorney, for which reason you submit 
to this department the following question: Has the county 
judge jurisdiction to hear and determine causes for violation 
of village ordinances in villages having a population of 500, 
such village having no police judge. 

In reply | beg to say that the rules of this department for- 
bid the giving of opinions to any save the duly constituted au- 
thorities,—that is, state officers, heads of departments and 
county attorneys. The fact that Dundy county has no county 
attorney is reprehensible and should be corrected at once. It 
is just as essential under the law for counties to select a county 
attorney as a county judge or any other officer provided for by 
the statute, and it is the duty of the county board to at once 
remedy this defect in its government by appointirg some 
qualified person to fill that very important position. How- 
ever, I will make an exception to the rule in this case and 


answer your question. 

Section 52, article 1, chapter 14, Compiled Statutes, pro- 
vides that in counties not under township organization, justices 
of the peace in any precinct in which any village or any part 
thereof may be situated, and in counties under township 
organization justices of the peace elected in said village or 
from any township in which any village or any part thereof 
may be situated, shall have jurisdiction to hear, try and de- 
termine all offenses against the general ordinances of such vil- 
lage. Article 6 of the constitution provides for the establish- 
ment of county courts. Section 16 of said article provides 
that county judges in their respective counties shall have origi- 
dal jurisdiction in all matters of probate and such other juris: 
diction as may be granted by law. Section 2, chapter 20, 
Compiled Statutes, defining the jurisdiction of county courts 
provides among other things: 


‘‘County judges in their respective counties sh'll have and exercise 
the ordinary powers and jurisdic.ion of justices of the peace.’’ . 


Construing these sections of the statute together, I am 


240 REPORT OF THE ATTORNEY GENERAL 


clearly of the opinion that a county judge has jurisdiction to 
hear, try and decermine causes arising under the ordinances of 
a village in which the county seat is situated. 


Very respectfully, F, N. Provr, 
April 30, 19u4. Atiorney General. 


Taxation—Lrvy—Disrress Warrant. 


The county treasurer has no authority to seize personally for taxes 
which have not yet been levied, though the owner is about to 
move out of the County and take his property with him. 


A. I. Byrn, Fsq., County Attorney of Franklin County, 
Bloomington, Neb. 


Dear Sir: I have yourletter relating to the collection of 
this year’s taxes from cattle feeders who are temporarily in 
Franklin county, and who will soon sell and ship their cattle 
out of the state and move away themselves. You make tue 
following inquiry: 


“CUnders etions 33 and 39 of the new revenne Jaw (Compiled 
Statutes. “h. 77, ar. 1,)if a tax debtor is about to sell or remove his 
personal property out of the state. or about o sell his personal prop- 
ery, and himself remove frou the sta e or county, after the first day 
of Avril and before the tax lien ordinarily attaches under the 1 w, do 
hi taxes become due at once, an’ has «he county treasurer the right, 
and is it his duty to collect s ch taxes at once?’’ 


The sections cited are as follows: 


‘fF the propery of any tax-payer be sized by legal process so as not 
to leave a sullicient amount exempt fram levy and sale o pay the 
taxes, then the taxes on the property of such taxpayer shall at once 
fall due, and be paid fro « the proceeds of the sal- of the property so 
taken on such process in preference to all other claims against it. 

‘Tp shall ba the duty of ay assessor, shariff, constable city council- 
man and villags truste2to at onse inform the county treasurer of the 
miking orattempted making ofany sale, levy of attachment: ‘or re- 
moval known to him, and it shall.be the duty of the county. treasurer 
fo forthwith prozeed with the éolleetion of the tax as in *his “act 
provided, when such asts become kaswh to him in any manner.’’ 


‘It Beemis to be thie intention “of ‘the’ Tevislaturé, ‘undetthe 
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circumstances described in the statute, to authorize the collec- 
tion of taxes on personal property before they become delin- 
quent, but Ido uot think the sections quoted warrant the 
seizure of property for taxes which have uot been levied. Be- 
fore the levy has been completed uo one can tell the amount 
assessed against any property owner. ‘he value of property ag 
fixed by the assessors may be changed by the county board of 
equalization,or by the state Loard of eyualization. To sieze 
and sell property in April for the taxes to be levied for 1904 
would deprive the owner of his right to be heard before any 
board of equalization and assessment, and his property would 
be taken before the amount of his taxes had been determined 
in the manner provided by law. Section 132 of the new 
revenue law provides that no assessment shall be deemed final 
until the action of the state board shall have been had and 
certified to county clerks, and by them extended upon the tax 
rolls.’? The state board of equalization is not authorized to 
meet before the third Monday of July for the purpose of 
equalizing assessuients. Compiled Statutes, ch. 77, art. 1,sec. 
130.) . 
Since I du not observe any provision of statute authorizing 
the treasurer to seize property to pay taxes which have uot 
been levied, I am of the opinion that no such power exists. 


Very respectfully, F. N. Provt, 
May 7, 1904. Attorney General, 


ApDpDITIONAL State Normat ScHoot—Exrenses oF Boarn. 


The expenses incurred by the board of education of the state normal 
school in selecting a site for an additional state normal school 
should be paid out of the $50,.00 fund appropriated by the legis- 
lature for the new instituition. 

Ton. William K. Fowler, State Superintendent of Public In- 

struction, Lincoln, Neb. 


Dear Str: 1 have received your favor on behalf of the 
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bourd of education of the state normal school, inquiring out of 
what fund the expenses of the board in locating the new state 
normal schoo] shonld be paid. 

The funds which the board is authorized to distribute con- 
sist of two items, One of these items is for ‘Expense of 
board, $800."? This item appears under the heading, ‘‘State 
Normal School at Peru.”? (Sesion Laws 1903, pp. 719-720.) 
It was the intention of the legislature in making this appro- 
priation that the funds should be devoted to the expense of the 
board in ccnnection with their duties in relation to the state 
normal school at Pern, The duties of the board in selecting 
a site for a new normal school had no connection with their 
duties in relation to the state normal school at Peru, and the 
expense of selecting a site for the new normal school, there- 
fore, cannot legally be taken from the appropriation for the 
other institution. 

The other item which the board is authorized to disburse is 
as follows: 


“That there be and there hereby is appropriated the sum of 
$50,0'0, or so much thereof as may be necessary, for the purpose of 
carrying into effect the provisions of this act.’’ (Sessicn Laws 193, 
p. 543.) 


The act referred to in this item is the act founding a new 
state normal school. Under the act it was the duty of the 
board to select a site. The expense connested with the exa ni- 
nation of the different sites was a proper charge against the 
$50,000 appropriation, and I am of the opinion that the 
youchers for such expenses should be drawn against this item, 

Very respectfully, F. N. Proort, 
_May 20, 1904. * Attorney General. 


Coroner—FEEs—SraturEs. | 


The act of 1869 purporting to amend the coroner’s fee bill so as te 
allow a chemist $50 for making an analysis of poisons is void for 
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the reason that the amendatory act did not repeal the origina) 
one. 

A physician making a post morlem examination for a coroner’s in- 
quest may receive a $10 fee. 


J, M. Mohney, £sq., County Attorney of Furnas County, Ox- 
ford, Neb. 


Dear Siz: Ihave yeur favor asking for a construction of 
section 7, chapter 28, Compiled Statutes, relating to the fees 
of coroners. You state that in a case supposed to be one of 
mysterious poisoning the coroner held an inquest. In deter- 
mining the cause of death the stomach of the deceased person 
was sent to a chemist who made an analysis for which he 
charged $100. In removing the stomach the coroner procured 
the services of a physician who charged $10 therefor. In this 
connection you inquire whether these charges against the 
county are authorized by law. 

The statute fixing the coroner’s fees appeared in the Revised 
Statutes of 1866 in the following form: 


‘Kor viewing a dead body, ten dollars. Summoning and qualifying 
an inquest, fifty cents. 1! rawingand returning inquisition, for each 
ten words, one cent. For physicians making post morfem examina- 
tion of the dead body, not to exceed in any case, ten Collars, to ke 
pa d out of an» goods, chattels, lands and tenements of the slayer 
(in case of murder or manslaughter), if he hath any, otherwise by 
the county, with mileage or distance actually traveled to and from 
he place of viewing the dead body. For all other services ren- 
dered. the s:me fee as are allowed :h sheriff, and mile. ge.’’ (Ke- 
vised statutes of 1866, ch. 19, p. 163, sec. 7.) 


This statute appears in the same form as section 7, chapter 
28, Compiled Statutes of 1903. In 1869 there was an attempt 
to amend the statute to read as follows: 


‘‘For viewing a dead body, ten dollars. Summoning and qualify- 
ing an inquest, fifty cents. Drawing and returning inquisition, for 
each ten words, one cent. For physician making post mortem ex- 
amination of dead body, not less than ten dollarseach, and in cases 
requiring caref |] and difficult dissections, or an analysis of poisons, 
not to exceed in any case fifty dollars, to be paid out of any goods, 


244 REPORT OF THE ATTORNEY GENERAL 


chattels, lands and tenements of the slayer (in case of murder or 
ma slaughter,) if he hath ary otherwise, b the cou ty, with mile- 
ag or distance actually traveled to and from the place of viewing 
the dead body. For all other services rendered, the same fees as are 
allowed thesheriff, and mileage.’’ (session Laws !-u9 p. 107, sec. 7.) 

The statute including the amendment of 1869 appears in 
Cobbey’s Annotated Statutes of 1903 as section 9035. It will 
be observed that the difference in the two publications is the 
amendment of 1869, whereby the legislature attempted to 
change the words, ‘‘For physician making post mortem exami- 
nation of dead body, not to excee] in any case, ten dollars,” 
so as to read, ‘For physician making post mortem examination 
of dead body, not less than ten dollars each; and to male the 
further change of inserting in the original section the follow- 
ing: 

‘And in cases requiring careful and difficult’ dissections. or an 


analysis of poisons, not to exceed in any case fifty dollars,’ ete. 
(session Laws 1869, p. 167, sec. 7.) 


When the legislature undertook to make this amendment the 
constitution of 1866 was in force. © That instrument contained 
the following provision on the subject of amending statutes: 


**No law shall be revised or amended unless the.new act contain 
the entire act revised and the sections amended, aud the seciion or 
sections so amended shull be repealed. (Constitution 186, art. 2. sve. 
19.) 


An examination of the amendment of 1869 shows there was 
no attempt on part of the legislature to repeal the amended 
statute as required by the constitution of 1866. The amend- 
ment therefore is void and is no part of the statute. The 
coroner's fees therefore are fixed by the statute as I have 
already copied it herein from-the Revised Statutes of 1866. 

The statute in foree, therefore, contains this item: ‘For 
physician making post mortem examination of dead body, not 
to exceed in any ease, ten dollars.”? I am of the opinion that 
this provision is sufficient authority for allowing the physician 
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who removed the deceased person’s stomach a fee of $10. but 
after the void amendment of 1859 is elimim.ted nothing re- 
mains in the statute to authorize the expenditure of any money 
for the purpose of procuring an analysis of a human stumach. 


Very respectfully, F. N. Provr, 
May 27, 1904. Attorney General. 


GamME——-UNLAWFuL Possssion. 


Unlawful possession of '3) game-birds at one time inthe clis’s ason 
isa single offense and is not barred by the statute of limita- 
tious uatil eightezn moaths after it has been committed. 


George L. Carter, Esq., Chief Deputy Game and Fish Com- 


missioner, Lincoln, Neb. 


I have your favor requesting the opinion of this department 
as follows: 


*‘April 25, 1904, T filed a complaint in the county court of Custer 
County, ‘ebraska, against A. E. Brigham of said county charging 
him with unlawfully having in his possession 149 quail and <9 prairie- 
chickens, lebruary %, 1903. The case was set for hearing May 
23, when the defendent’s attorney filed a motion to quash the com- 
plaint, contending that it was barred 'y the statute of limitations 
Ne argued that each individual bird held in possession during the 
close season was a separate offense, punishable by a fineof $\. J e 
county attorney argues that the having in poss ssion of 218 birds 
during the close season’is as ngle offense punishable by a fine of $5 
for each bird. 1 will ask you to kindly submit your opinion upon 
the question. ’’ 


The complaint is drawn under section 7, article 2, chapter 
31, Compiled Statutes which reads as follows: 


‘It shall be unlawful for any corporation, company, association, 
person or persons, or its, his or their officers, agents, servants or 
employees. to sell, expose for sale 0 fo have in its. his or ‘heir 
possesssion or control, any wild elk, deer, or antelope, grouse, pheas- 
ant. prairie-chicken, quail, wil! turkey, wild goose. branto any 
wild duck, or any of the bird-, animals or fish protected by this act 
except in he openséason hereinbefore defined or orherwise provided, 
and the period of hve days nex succeeding the close of such -eason. 
Every corpcration, company, association, its officers, agent-, . 
employees, and each of them, and any p rson or persons, his or their 
agents and employees, and each of ihem violating any of the 
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drovisions of this section shall be deemed guil y of a misdemeanor, 
and on conviction be fined $25 ‘or each and every such animal so 
sold, exposed for sale or so had in its, his or th ir possession or con- 
trol. and shall on conviction be fined $» for each and every such 
bird sold, exposed for sale, or so had in its, his or their possessiun or 
cont ol.’’ 


It was the obvious purpose of the legislature by the section 
quoted to declare the posssession of game during the close 
season an offense. The possession of one bird under said sec- 
tion isa misdemeanor. The possession of more than one bird 
at the same time, under said section, is likewise a misdemeanor, 
To have possession ir to be doing a single thing. A single act 
constitutes p2ssession without regard to the quantity possessed. 
Under said section the punishment is determined by the num- 
ber of birds held. but the unlawful possession being the 
thing prohibited by the statute is but one offense. It isa 
greater offence to have a large number of birds unlawfully in 
one’s possession than it is to have one bird; tberefore the 
punishment is greater. 

Section 11, article 1, chapter 31, Compiled Statutes, relates 
to definitions and expressly says it shall not apply to the 
other sections of the act which restrict or enlarge the provi- 
sions of said section 11. Seetion 7 under which this prosecu- 
tion must stand or fall, specifically takes persons guilty of 
having unlawful possession of gam: out of the limitations con- 
tained in section LI above referred to, 

In Me Mahon v. State, 9T N. W. [Neb.] 1035, the judg- 
ment of conviction which imposes a single fine of $25 on the 
defendant in the court below, for having unlawful possession 
of five prairie chickens was sustained by the supreme court. 
If the contention of counsel in the Brighwm Oase is 
sound, the judgment of the supreme court is erroneous. be- 
cause the lower court should have rendered five separate judg- 
ments, imposed five separate sentences to pay a fine of $5 
each. Of course, the precise question raised by the motion 
to quash the complaint in the case you submit, was not 
raised inthe If: Mahon Cuse, but the judgment stands as 
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a valid one by pronouncement of our own supreme court. 
We must presume that the court would not have given its ap- 
proval to an erroneous judgment, though the argument of those 
assailing it failed to attack it from all directions. 

Again under the following general rule, the complaint 
charges but a single offense. 


‘‘Where the st tu'e makes either of two or more Aistinct acts con- 
nected with the same general offense. and subject t» he same 
measure and kind of punishment, indictable separately and as dis- 
tinct crimes, whe each shall have been committed by dillerent per- 
sons or »t different times, they may, wh-nc@ mmitt d by the same 
pers n atthe same time. be coupled in one count, as constituting all 
together one offense only.’’ (sfate rv. Schweiter, 27 Kan. 494; Byrne 
v. state. 2 Wis. 519; United States v. Feio, 18 Fb. 9 15 Stare v. 
Palmer 4 Mo. 483. ) 

“It isnt not error to charge in one ind ctment ‘the commission 
of several ac s, allo which go to constilute one offense.’’ 


State v. Meade, 56 Kan. 690: 


‘Where, under a statute, several distinct acts ecnreec'rd wth the 
same general off nse, and subj ct 10 the same penaltirs, are punish- 
able s parately a das distinct crimes when commtti d_ by differ- 
ent persons or at differe t times, they may when committed by the 
sume person al sh sme time, be c nside ed as representing steps or 
stag s in the same offense, and may be combined in the same count. 
of indictment or information, and treated as a single violatwu of 
law. 

To steal a dollar is one offense, a single misdemeanor; to 
steal $34 at the same time from the same person is one offense, 
not thirty-four separate misdemeanors. To knowingly have 
in one’s possession one counterfeit dollar for unlawful purposes 
is a single offense; to have possession at the same time of more 
than one counterfeit dollar is likewise a single offense. To 
keep a disorderly house in violation of law punishable for each 
day’s violation, is a single offense. though kept for a year in- 
stead of a single day. (Wuce v Stste 117 Ind. 114.) The 

same rule, in principle. was held by the supreme court of Ken- 
tucky in Commonwealth v. Mills, 6 Ky. 296 
; Our statute is directed against those baitne unlawsiil posses- 
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ston of game during the close season. That is the offense de- 
clared and created. It constitutes one act and is therefore one 
crime. Iam clearly of the opinion that the statute of, limita- 
tions runs for eighteen months against the crime charged in 
the complaint submitted, and that therefore the motion to 
quash should be overruled. 
Very respectfully, F. N. Provr, 
May 28, 1904. Atterney General. 


Coronrr’s Inqurst—CnemiocaL ANALYsIs—ExpEnsE—Counry. 


The ower of a coroner’s jury to make all needful inquiries includes 
the power to procure» chemis.’s analysis of a human sto: ach, 
and the county is liable for the reasonable expense of such an 
inves: igativn. 

J. M. Mihney, Exq., County Attorney of Furnas County, 

Vxford, Neb. 


Dear Sir: I have your favor relating to the liability of a 
county for a chemist’s bill for making an analysis of a human 
stomach in a case before a coroner’s jury, wl ere the inquest 
was upon the body of a person supposed to have died by un- 
lawful means. 

The purpose of a coroner’s inquest is to ascertain the means 
by which the person whose body is being examined came to 
his death. It was not the intention of the legislature to re- 
quire a coroner’s jury to find the cause of a person’s death 
without providing the means for ascertaining the fact. If 
nothing but an analysis of the stomach will disclose the cause 
of death, the purpose for which the jury was impaneled. will 
be defeated unle-s such an analysis can be procured. It would 
be idle to require the jurors to find the eanse of death and then 
deprive them of the only means by which that fact can be 
ascertained. 


When a coroner has notice of the dead body of a person 
supposed to have died by unlawful means. he is required to 
issue a warrant directing a constable to summon a jury. The 
warrant directs the jurors ‘to hold an inquest upon the dead 
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body,” and ascertain ‘“‘by what means he died.’? (Compiled 
Statutes, ch. 18, art. 1, sees. 96, 97.) The coroner has au- 
therity to subpoena witnesses who may be required to take an 
oath and give testimony. (Compiled Statutes, ch, 18, art. 1, 
secs. 102, 103,) After the jurors have inspected the body, 
heard the testimony and made all needful inquiries, they shall 
return their inquisition in writing under oath, among other 
things, stating when, how, or by what person, means, weapon, 
or accident the person upon whose body the inquisition is 
held came to his death. (Compiled Statutes, ch. 18, art. 1, 
sec, 105.) 


Under the statntes, therefore, there is power in the coroner 
end his jury to ascertain the meaus by which death ensued. 
To this end they have power to make all needful inquiries. 
The power to make all needful inquiries includes the power to 
procnre a chemist’s analysis of the stomach whenever the cause* 
of deaih cannot be ascertained by other means, Officers not 
only have the power conferred in direct terms by statute, but 
they have in addition thereto the implied power to carry iuto 
effect the powers granted. (Lancaster County v. Green, 54 
Neb. 98.) Y 


The coroner and the corener’s jury are parts of the machin- 
ery of the county or state, by which society is protected. 
These officers represent the county aud are engaged in the 
business of the county. The county is responsible for the ex- 
pense of all lawful and necessary official acts of such officers. 
When homicide results from external violence the jury may 
readily find out the cause of death, and it is not the intention 
of the law that a felon shall prevent a thorongh inves:igation 
and conceal his crime by the use of poison instead of a 
deadly weapon. Neither should an innocent person be charged 
with having administered poison when a little investigation 
would show that no poison had been administered. 


I am therefore of the opinion that the power to make ‘all 
needful inquiries’® includes the power in all proper cases to 
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procure a chemist’s analysis of a human-stomach, and that the 
county is liable for the reasonable expense of such investiga- 
tion. 
Very respectfully, -F, N. Proot, 
June 8, 1904. Atturney General. 


Stare V ErERINAR‘AN—OrDERS—SHERIFFS’ FERS. 


Under existing statutes a county is not liable for fees and compensa- 
tion of a sheriff for enforcing a dipping order of the state vet- 
erinarian, but such expenses should be borne by the state. 


C. O. Brown, Esq., County Attorney of Garsield County, 
Burwell, Neb. 


Drak Six: I have received your favor relating to the liabil- 
ity of a county for the fees and compeusation of the sheriff for 
entorcing a dipping regulation of the state veterinarian. 

In reply 1 have to say that section 7, article 2, chapter 4, 
Compiled Statutes, authorizes the deputy state veterinarian to 
employ at the expense of the state such persons as are neces- 
sary to enforce his orders. Section 13 of the same article 
provides that such officers shall receive compensation therefor. 
Neither of the sections cited, however, makes the county 
liable for the fees and expenses of the sheriff for services like 
those described in your letter. The county of course is not 
liable for such expeuses unless made so by statute, and | know 
of no such: statute. 

Tt was the duty of the sheriff, however, to obey the orders 
of the state veterinarian regardless of the question of compen- 
sation. This duty was imposed by statute and could not be 
evaded by the sheriff, even in absence of a provision for pay- 
ing for services. The statute gives the veterinarian power to 
call upon the sheriff who is required to obey orders, (Com- 
piled Statutes, ch. 4, art. 2, sec. 13.) 


The rule in this state is that officers are required to.perform 
all the duties imposed by statute for the compensation allowed 
by law, and that services are gratuitous unless compensation 
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is allowed. In enforcing this rule the supreme court took 
occasion to say: 

‘*A person accepting a public office takesit with its burdens, and 
whenever these become insufferably oppressive le may resort to that 
excellent and adequate remedy which a wise legislative foresight has 
provided, viz., a letter of resignation addressed to the proper author- 
ity.”’ (state v. Meserce, 58 Neb. 4-3.) 

In the present instance the sheriff performed his duty and 
should receive compensation, since the statute allows it. The 
state has undertaken to enforce the law to eradicate and pre- 
vent the spread of diseases among domestic animals, and I 
think it was the intention of the legislature to impose the ex- 
peuses of such work upon the state. The legislature, lhow- 
ever mide no appropriation for the fees of the sheritf and I 
know of no way by which he can obtain compensation, except 
by filing a claim with the auditor of public accounts anJ hav- 
ing it allowed by the legislature at the next session, 

Very respectfully, F. N. Prov, 

June 6, 1904. Ativrney General. 


Bripces—Rerarrs— County Boarp. 
The county beard has no authority to «nt r into an annual contract 
for repairing bridges. ; 
A contact to repairs veral ‘ridges must be let to the lowest and 
best bidder, where the xpenses in the aggregate xc ed $100. 


Ina case of emergency, the county board may repaira bridge without 
waiving to let acon ract, though the expenses incurred may 
«exceed $100, 


In repairing a bridge ina ca-e of emergency, ne county board 
may buy materials and employ laburers. 


E. B. Quackenbush, Exq., County ipa of Nemaha' 


County, Auburn. Neb. d 3 


Dear Sie: I have your favor submitting three questions for ; 
the opinion of this office. The first of your. questions is as 
follows: 


“Can acounty enter into an annual ‘contract for the reparation of 
bridges?”’ =A 


I think this ‘nuestign shonld_ be answered in the negative. 
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Section 83, chapter 78, Compiled Statutes, after providing 
that contracts for the erection and reparation of bridges shall 
be let to the lowest and best bidder, contains the following 
proviso: 

‘Provided, that the county commissioners may adopt plans and 
specifications for the building of such bridges and may let a contract 
or contracts for the building of all bridges that may be required to 
be constructed during the term of one year frm the letting ofthe 
contract: and provided, that such bids shall be by the lineal foot and 
such con racts shall be let for the building of such bridges as may be 
required at a specified sum per lineal foot for bridges of similar ma- 
terial; and provided further, that bridges shall not’ be built to ¢ st 
asum greater than the amount of money on hand inthe county 
bridge fund derived from the levy of previous years, and two-thirds 
of the levy of the cu rent year, together with the amount of money 


in thedistrics road fund f the district where such work isto be 
performed. 

When the conditions described in these provsios as to 
funds, plans and costs per lineal foot, exist, the statute cer- 
tainly conferred upon the county board power to enter into an 
annual contract for the bu‘/d-ng of bridges, but while such 
power extends to the dudlding of bridges, the conditions at- 
tached make it clear that it does not extend to the rep riring 
of bridges. Unless the conditions described in the statute act- 
ually exist, the county board is without power to make an 
annual contract for Dbuclding bridges (Tullock v. Webster 
County, 46 Neb. 216), but such conditions would be impracti- 
cable when applied to the repairing of bridges. How car it 
be known a year in advance what repairs may be required for 
a bricge? How can plans and specitications four repairing a 
bridge by the lineal foot be adopted a year before repairs are 
needed? Itis apparent that there is no authority for making 
an annual contract for repairing bridges, This is evidently 
the view tuken by the supreme courtin Clark v. Luneaster 
county, 96 N. W. 599, wherein it was said that ‘it also seems 
plainthat no authority exists for repairing by annual contract.”’ 


2. Following is your second question: 


“Where there is repair work to be done on several bridges the ag- | 
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gregate of which will amount to more than$'09, does the county have 
to adve tise for bids befure letting the contract for such repair work?’, 


The statute on this subject is as follows: 


**\ ll contrac s for the erection aud reparation of bridges and ap- 
proaches thereto, for the building of culverts an' improvements on 
roads, the cost r expense of which shall exceed $100 shall be let by 
the county commissioners to the lowest and best bidder.’’ (Compiled 
statut s, ch. 7x. sec. 83.) 

This provision seems to make the cost of the work done 
under one contract the test of whether it must be let to the 
lowest and best bidder. If several bridges need repairs at 
one time the cost of which will exceed $100 and all the work 
is included in a single contract, the statute certainly requires 
the county board to let the job to the lowest and best bidder. 
In Clark v. Lancaster County, 96 N. W. 598, the supreme 
court said: 


‘‘Where a r pair job amounts to more than $100, it must be done 
by advertising for bids.’’ 


I am of the opinion, therefore, that the contract must be let 
to the lowest and best bidder, where the repairing will cost 
more than $100, regardless of whether one bridge or many are 
to be repaired. 

This rule, however, does not, in my judgment, apply to an 
emergency where a bridge requires immediate repair. In 
case of an emergency where no contracts for repairs is let, the 
statute does not limit the expenditure to $100. If funds 
are available, the county must repair a bridge in case of an 

emergency whether the expense exceeds $100 or not. There 
are many reasons for this rule. ‘The law requires the county- 
board to keep the roads in a safe condition to travel. Bridges 
are parts of the highway. (People v. Buffalo County,4 Neb. 
158.) Counties are liable for damages resulting from danger- 
ous bridges (Compiled Statutes, ch. 78, sec. 117), and the 
power to repair bridges and thus prevent injury and avoid 
damages ought to be commensurate with the liability for 
failure todo so, The reason for expending more than $100 
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in case of an emergency may be greater than the reason for ex 
pending only $100 in another case of an emergency. Upon re- 
ceiving proper notice that a bridge is dangerous the county 
board must begin to make suitable repairs thereon within twenty 
four hours. (Compiled statutes, ch. 78, sec. 115.) In such a 
case there is no time to advertise for bids, though the necessary 
repairs should cost more than $100, T e$100 limitation has no 
application therefore to an emergency for immediate repairs on 
a bridge. This is the plain import of an act passed at the last 
sessiorv of the legislature, Tlie act provides: 


“Pr vided further that if any bridg* or bridges may need immediate 
repair on account of the s me having broken Gown, or on ace unt of 
extraordinary high water, or from fire, or other cause, an emergency 
shall exist, the county beard shall have the power to declare that the 
public good requires immediate action to prevent inconvenience and 
damage and may proceed to buy material and hire labor and r pair 
a: y such bridg: or bridges.’’ (Compiled Statutes, ch. 7x, s G 854.) 

This section of the statute confers upon the county board 
power to repair a bridge in case of an emergency without 
waiting to let a contract snd without fixing the limitation for 
repairs at $100, 

I am therefore of the opinion that when the expense of re- 
pairing several bridges under one contract exceeds $100, the 
county must advertise for bids and let the contract to the low- 
est and best bidder, but that this rule does not apply where an 
emergency for immediate repairs exists. 

3. Your third inquiry is as follows: 

‘Tn ease of an emergency in what mannershall the county proceed 


to repair bridges, when the expense of such repairs amounts to more 
than $100, ’’ 


Since the emergency expenditure for repairing bridges with- 
out advertising for bids and Jetting a contract is not limited to 
$100, section 85a, chapter 78, Compiled Statutes, provides ‘a 
method of procedure. Uneéer this section the board, after de- 
claring the existence ofan emergency, ‘‘may proceed to buy » 
materials and hire labor and repair auy such bridge or bridges.” 
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I have not considered the question as to whether this method 
is exclusive, but it certainly provides a speedy manuer of 
making repairs on a bridge in case of an emergency. 

Among other powers of the county board are the following: 
(1)**To make all contracts and to do all other acts in relation 
to the property and concerns of the county, necessary to the 
exercise of its proper powers.’? (Compiled Statutes, ch. 18, 
art 1, sec. 22.) (2) **To lay out, alter, or discontinueany road 
running through their county. and perform such duties con- 
cerning roads us may be prescribed by law.’ (Compiled Stat- 
utes, ch. 18, art. 1, see. 23.) (3) ‘The county board has a 
general supervision over the public roads of the county. with 
power to establish and maintain them as herein provided, and 
to see that the laws in relation tothem are carried into effect.’’ 
(Compiled Statutes, ch, 78, sec. 1.) In addition to these 
powers and to other powers conferred in specific terms by the 
road law the county board has such implied powers as are nec- 
essary to carry into effect the powers granted. (Lancaster 
County v. Green, 54 Neb. 98.) If section 85a leretofore 
cited should prove inadequate in authorizing the board ‘to 
buy material and hire labor and repair any such bridge -or 
bridges.’’ the general powers to which I have adverted 
would furnish the board with authority to protect the county 
and the public by making the repairs demanded by the ex- 
igencies of the case. 

Very respectfully, F. N. Provrt, 

June 9, 1904. Attorney General. 


Higuways—Taxation, 
Land used for a highway belongs to adjacent land owners. 


Land occupied by the public for highway purposes is assessable with. 
other lands belonging to the owner of the fee. 


L. L. Raymond, Esq., County Attorney of Scotts Bluff 
County, Scotts Bluff, Neb. 


Dear Sie: I have your favor inquiring whether land oc- 
cupied for highway purposes is assessable. 


In reply 1 beg to advise you that the fee in land cceuinea ; 
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by a highway belongs to the adjacent owners and never passes 
to the publi. (County Commissioners v. Beckwith, 10 Kan. 
607: Woodruff v. Neal, 28 Conn. 165; Gamble v. Pettyjohn, 
116 Mo. 875, Cole v. Diew, 44 Vt. 449; Omaha S RB. Co. 
». Been, 86 Neb. 361.) ‘ihe state has a mere easement and 
the land belongs to the original owner. He owns everything 
connected with the highway except what is necessary for the 
public use. Neither the constitution nor the revenue law 
exempts such property from taxation, The easement of the 
public may effect the value of the land taken for highway 
purposes, but dves not release the owner from the buiden of 
taxation. 


Very respectfully, F. N. Proot, 
June 15, 1904. Attorney General. 


County TreasurER—FinanctaLt Reportr—Pusrication. 

A county treasurer has no authority to bind the county to pay for 
more than one insertion of his financial report in a weekly news- 
paper. 

M. McLaughlin, Esq., County Attorney of Cuming County, 

West Point, Veb. 


Dear Sir: Ihave received your favorin which you inguire: 
How many times must the county treasurer insert in a weekly 
newspaper his semi-annual statement? The statutary provi- 
sions are as follows: 


‘*The county treasurer of each county shall, during the months of 
July 991. and January, 1902, and semi-annually thereafter, cause to 
be published in a weekly newspaper. printed in the county, a tab- 
ulated statement of the affairs of his office, showing the receipts and 
disbursements of his office for the last six months ending June 31 
and December 31, as herein provided.’’ (.ompiled Statutes, ch. i8, 
-art. 1, section 95...) 


This statute requires a publication in a weekly newspaper. 
One insertion would certainly amount to a publication. If 
more than one publication was intended the legislature would 
have so stated, In making provision im other statutes for 
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publication of notice, the legislature has stated the number of 
insertions required, where more than one was deemed necessary; 
and I am of the opinion that the county treasurer has no - 
authority to bind the county to pay for more than one insertion 
of his financial report in a weekly newspaper. 
Very respectfully, F. N. Provt, 
June 15, 1904. Attorney General. 


TaxaTiOn-—EQUALIZATION, 


Where property in certain precincts of a county is assessed too low, 
the valuations may be increased by the county board of equaliza- 
tion until they correspond to the cvrrect standard of valuations 
throughout the county. 


J. S. Pedler, Esq., County Aitorney of Sherman County, 
Loup City, Neb. 


Dear Sir: I have your favor of recent date in which you 
state that ten of the townships of your county are by the asses- 
sor returned at a low valuation while three other townships are 
assessed very much lower. _Youask if the county board sittng 
as a board of equalization has authority under the statute to 
raise the assessed valuation of the three townships without - 
the other ten. 

In reply I beg to say that the revenue law of our state con- 
templates just such emergency. It provides: 


‘*The county board shall hold a session of not less than three nor more 
than twenty days for the purpose contemplated in this section, com- 
mencing on the first ‘luesday after the second Monday of -une each 
year, and shall: * * * Third—Ascertain whether the valuation in 
one township, precinct or district, bears just relation to all townships, 
precincts or districts in the county; and may increase or diminish the 
aggregate valuation of property in any township, precinct, or dis- 
trict, by adding or deducting such sum upon the hundred as may be 
necessary to produce a just relation be' ween all the valuations of the 
property in the county. It may consider lands, village or city lots 
and p rsonal property, and different classes of personal property ex- 
cept proper y assessed and valued by the sta'e board of equalization 
and assessment separa ely and deter sine a separate rate per cent. of 
addition or reduction for each at sad classes of property as may be’ 
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necessary to adjust the equalization thereof.’’ (Cobbey's Annotated 
Statutes, sec. 10520. ) 


Under this provision the county board sitting as a board of 
equalization have the undoubted authority, and it is indeed the 
duty of the board to raise by a stated per cent. the aggregate 
vaiue of each of the precincts which are by the assessors  re- 
turns valued too low, so that they will bear the same propor- 
tion of value as all other precincts in the county, and this too, 
withcut any complaint being filed or notice thereof being 
previously given. (State v. Edwards, 26 Neb. 702.) 


Very respectfully, F. N.Provt, 
June 17, 1904. Attorney General. 


Higuways—Government Lanps—Homesrrap. 
The right of a county to establish a highway over government land 
was granted by an act of congress passed in 186. 


A highway legally established over government land cannot be closed 
_ by a subsequent homestead entry. 


William M. Ely, Esq., County Attorney of Brown County, 
Ainsworth, Neb. 

Dear Str—I have your favor making the following inquiry: 

‘‘<everal years ago the county commissioners of this county estab- 

lished a highway upon vacant government land in accordance with 


the provisions of the statute of this state. Since then the land has 
been enter d under the homestead .aw, and the road fenced up. Is 


this a legal highway.”’ 


You do not state when the road was fenced up, nor whether 
it was in coustant use for public travel previons to that time, 
nor whether the county board consented to the closing of the 
highway. In replying to your question, therefore, I take it for 
granted that the road was legally established; that it was in 
constant use by the public until closed; and that the county has 
not abandoned the road. 

The right of the county to establish a highway upon vacant 
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government land was granted by Congressin 1866. The act 
provides: 
‘*The right of way forthe construction of highways over public 


lands not reserved for pub.ic uses, is hereby granted.’’ (tevised 
Statutes U. =., sec. 2477.) 


If the road in question was legally established by the county 
board pursuant to the foregoing act of Congress, the easement 
of the public could not be impaired by a subsequent homestead 
entry. 

In discussing the statute cited Judge Suttivan said: 


“The statute was a standing offer of a free right of way over the 
public domain, and as soon as it was accepted in an appropriate man- 
ner by the agents of the public, or by the public itse.f, a highway 
was estab ished.’’ (Streeter v. Stalneker, 61 Neb. 208.) 


On the facts assumed I am of the opinion that the highway 
was legally established and that it was unlawfully closed. 


Very respectfully, F. N. Prout, 
June 18, 1904. Attorney General. 


TaxaTIoN—EQUALIZATION—REAL Estate. 


‘Jhe county board of equalization should lower or raise erroneous 
valuations f-real'y soas to make .hem correspond to the correct 
stancard of actual value. 


Finank D. Mills, Esq., County Attorney of Polk County, 
Osceola, Neb. 


Dear Sir: .I have the honor to acknowledge receipt of your 
favor of recent date in which you ask fur the opinion of 
this department on the following question: 


‘In your opinion, under section 10520, chapter 49. Cobbey’s Anno- 
tated statutes, can the county board sitting as a board of equaliza- 
tion, as in said section provided, on their own motion or complaint, 
raise or lower the value of tracts or lots of land as assessed too low cr 
too high. without a complaint being fi ed by oth r than one of their 
ow. members.’’ 


In reply I beg’to say that the revenue law of 1903 creates a 


269 REPORT OF THE ATTORNEY GENERAL 


new method for the assessment of real property. Under the 
law previously in force real estate was assessed for taxation an- 
nually as was personal property. The new revenue law _pro- 
vides as follows: 


‘*All real estate in this state subject to taxation shall be assessed 
on the first day of April, 1904, and every fourth year thereafter, 
which assessment shall be used. as a basis of valuation for taxation 
until the next quadrennial assessment, except as hereinafter provid- 
ed.’’? (Cobbey’s Ann. Stats. sec. 10504.) 


It is further provided: 


‘‘Bach assessor shall annually at the time of taking the list and 
valuation of personal property, also 'ake a list of al real property 
which shal! become subject to taxation since the last previous listing 
of the p:operty inthe ¢ unty, with the value thereo , and of al] build- 
ings and all other improvements of any kind, if over $100 in value, 
which shall not have previously been include: in the value of the 
land and lo’s on which such improvements have been made, and 
shall m ke return thereof o the county assessor at the same tim’ he 
is req ired to make his return of pers nal property. In said return 
he shall give a eeser pti nof th tract of lan» or lot uvon which sai { 
improvement has been mav“e, the kind of impr: vement -o made, and 
the true value a ded of su h parcel of land or lo's by the said iu- 
provemen's. The a‘di ional sum it is believed the land:rlots «n 
which said improvements hav: been mad: woud sell for at private 
sale by reason of such improvements, shall be considered th» value « f 
such improvements and .axed thereafter at such value until the 
next assessment.’’ (Cobbye’s Aun, St.ts., sec. 10508, ) 


Thus it will be seen that under the law of 1903, real estate is 
to be assessed quadrennially, the value of improvements to 
such rea] estate to be added to the original, assessment, the 
losses by fire or other casualty to be deducted each year until 
a new assessment of real] estate is made as provided for by the 
statute. 


The duties and powers of the county board, sitting as a 
board of equalization, are in part as follows: 


‘“*The e@ unty board shall hold a‘sessioa «f not less.than three nor 
more than twenty days for the purposes romtemplated in this section, 
commencing on the first Tuesday after the seconi Monday of June 
each year, and shall: * * * 


“Second. At its meeting in the year 1904, and every four years 
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thereafter, eqnalize the valuaticn of all property of the county by 
raising the valuation of such tracts and ols as are assessed too low 
and by lowering he valuation of such tracts and lots as are assessed 
too high.’? (Cobbey’s Ann. Stats, sec. 10520. ) 

It is in my jucgment the clear intent of the law that county 
boards shall, while sitting as a board of equalization in 1904 
(and every four years thereafter), examine carefully the as- 
sessed valuation of each tract of land inthe county. If it finds 
one or more tracts of land valued higher than in the judgment 
of the board they should be, it isthe duty of the board, under 
the section above quoted, to lower such assessed value to 
such a figure as will place it at its true value. If on the other 
hand it finds tracts of land or lots which are by the assessor 
valued too low, they should raise such assessed valuation co its 
true value. The intention of the law undoubtedly is, and it go 
directs, that all lands and lots shal! be assessed at their actual 
value. (Cobbey’s Ann, Stats., sec. 10411.) And it is made 
the duty of the board of equalization to see that this provision 


of the law is carried out. Equalization of real estate values can 
only be had once in four years. It is important, therefore, that 
boards of equalization should do their work thoroughly. In 
performing this duty it is not necessary that complaint should 
be made to the board or that notice should be given to owners 
of real estate, who will be affected by such raising or lowering 
of values. 

You are therefore advised that, in the opinion of this depart- 
ment, the county board sitting as a board of equalization not 
only has the power, under the section of the statute referred to, 
but it is its duty, to raise or lower the value of snch tracts or 
lots of land as are assessed too high or too low, and this with- 
out complaint being filed or notice given. 


Very respectfully, F. N. Prout, 
June 20, 1904. Attorney General. 
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Pavrerrs—Counry—ConrTRacts. 


A county cannot take a farm in consideration of an agreement to 
maintain its owner at the poorhouse. 
J. M. Mohney, Fsq., County Attorney of Furnas County, 
Oxford, Neb. 


Dear Sir: [ have your favor of recent date in which you 
state: 


‘“An old lady has 160 acres of land that has not yielded an ine’ me 
for the last few years, aid the same is now incumbered by mortgage 
in the sum of $250, and is desirous of deeding this propery to the 
county in consideration of the connty receiving her as an in: ate of 
the county poor farm and keeping her for the rest of her natural life; 
and desires also that the county make h:r an allowance of $1 per 
month so that she may hay a little mony when she needs it; also 
to agree to bury her at some distance from here in an adjoining 
county where some of her relatives reside or are buried. She has 
no immediate heirs wh» would be carable of taking care +f her, but 
the property is sufticient'y .aluable for others to undertake the cen- 
tract that she desires to make with the county. Would it be legal 
for the county to under.ake this?’’ 


In reply I beg to say that itis by statute made the duty of 
counties to take care of the poor. For this purpose they are 
authorized to establish poorhouses which are to be maintained 
by the county at public expense. It was never intended by 
the framers of the law that the county should distribute its 
bourty in proportion to the ability of the applicant to pay for 
the same, or indeed that remuneration should be in any way 
accepted by the county for the benefits extended. Here it is 
proposed by the county to accept a deed to. 160 acres of land 
belonging to this old lady in consideration of which the county 
is to assume the payment of a mortgage of $250, now a charge 
against the land, pay to the old lady in cash $1 per month, 
support her during the period of her natural life, and after 
death bury the body among friends in an adjoining county. 
It would seem that the statement of the proposition would 
carry with it its own answer. While the state is obliged by 
both the moral and the declared law to support and maintain 
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its unfortunate citizens who are by reason of physical or mental 
disability unable to maintain themselves, it has no authority, in 
law or morals, to take the property of its citizens, in return for 
such support. This is not the function of government, and 
you are advised that such action-by your county board, as 
seems to be contemplated by your letter, would be without 
warrant of law and any such contract void. 


Very respectfully, F, N. Prout, 
June 20, 1904. Attorney General. 


TaxatTion—ImpPRovVEMENTS ON Leasep Lanp. 


Improvements made and owned by a tenant on leased lands are assess- 
able in his name as peisonal property. 


E. D. Brown, Esq., County Attorney of Nuckolls County, 
; Nelson, Neb. 


Dear Sir: I have your favor stating that the county board 
of Nuckolls county has made an order directing that improve- 
ments made and owned by tenants on leased lands be assessed 
to the owner of the land as real estate. You inquire whether 
this order is legal, and how much property should be assessed. 


In reply I beg to advise you that the statute‘answers your 
questions as follows: 


‘‘All improvements put on leased Jand shall be assessed to the 
owner of such improvements as personal property and listed and 
assessed as such in the place where the land is situated, and the 
taxes imposed on such improveme ts shall be co'lected by levy and 
sale of the interests of such owner, the same as in all other cases of 
collection of taxes on personal property, or by suit in the name of 
the county against such owner.’’ (Compiled Statutes, ch. 77, art. 1, 
sec. 38. ). 


The order of the county board is a direct violation of the 
statute quoted and is, therefore, invalid. The provision of the 
statute is that improvements made and owned by tenants on 


leased land are assessable as personal property and that they 
should be assessed to the owner of such improvements. The 
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requirements of the statute must be complied with without re- 
gard to the difficulty in making collections. 
Very respectfully, F. N. Provt, 
June 27, 1904: Attorney General. 


Taxation—Masonio Buttpina. 


A masonic building used for both business and lodge purposes is 
taxable. 


A. A. Bischof, Esq., County Attorney of Otoe County, Ne- 
braskha City, Neb. 


Dear Sir: I have your favor of the 25th instant in which 
you ask the opinion of this department whether or not the 
property of the Masonic Lodge of your city, consisting of a 
business lot, on which is located a three story building part of 
which is occupied for business purposes, and part for lodge 
purposes is assessable. In reply I beg to say that the consti- 
tution provides: 


‘The legislature shall provide such revenueas may be nerdful by 
levying a tax by valuation, so thal every person and corporation shall 
pay a tax in proportion to the value of his, her or its property and 
franchises the value to be ascertained in such manner as the legisla- 
ture shall direct.’’? (Constitution art. 9, sec. 1.) 


It further provides: 


‘“'The property of the state, counties and municipal corporations, 
both real and personal, shall be exempt from taxation, ard such 
other property as may be used exclusively for agricultural and horti- 
e ltural societies, for school, religious, cemetery and charitable: pur- 
poses, may be exempted from taxation, but such exemptions shall be 
only by general law.’’ (Constitution art. 9, sec. 2.) 


In pursuance of these provisions of the constitution the 
statute provides: 


“The following property shall be exempt from taxes: * * * Second, 
such other property as may be used exclusively for agricultural and 
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horticultura! societies, for schools, religious, cemetery and charitable 
purposes.’’ (‘‘Cubbey’s Anno. Stat. sec. !0, 412.7’) 

Under these provisions of the constitution and the stasute 1 
have no doubt in my own mind but that this property is taxa- 
ble; and for the county assessor or the board of equalization to 
permit it to escape its just proportion of taxation would be a 
gross violation of both the spirit and the Jetter of the law. 
While the authorities of the different states differ on the propo- 
sition, I am very clearly of the opinion that societies, organ- 
ized as in the Masonic fraternity, are not charitable associa- 
tions within the meaning of the revenue law; but even should 
we concede the proposition for the purpose of the argument 
and for that purpose only, still the property referred to in your 
letter does not come within the provision of the constitutional 
exemption for the reason that it is not used ‘‘exclustvely’’ for 
“charitable purposes,’ a part of the building being rented to 
others for commercial purposes. 

I had oceasion some time since to examine this question 
fully in response to an inquiry from the state board of equali- 
zation and assessment, and hand you herewith a copy of my 
opinion then rendered. While the questions differ somewhat, 
the principle is the same, 

You are advised therefore that inthe judgment of this de- 
partment the property of the Masonic fraternity referred to in 
your letter is subject to taxation as is other real estate in your 
county. 

Very respectfully, F. N. Prout, 

June 27, 1904. Attorney General. 


Taxation—Oounty Boarp—EQua ization. | 


The county board should equalize the county assessments and make 
the county levy before the state board of equalization has equal- 
ized the assessments of the different counties of the state. 


H. EB. Siman. Exsq., County Attorney of Wayne County, 
Wayne, Neb. 


Dear Sir: 1 received your telegram inquiring whether the 
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county board of equalization should levy the county taxes for 
the current year before adjourning and before the state board 
of equalization and assessment has equalized the assessments 
of the different counties of the state. In reply my opinion is 
as follows: 


It is the duty of the county board of equalization to hold a 
session for the purposes of equalizing assessments and levying 
taxes. The statute requires the county board of equalization 
to hold ‘‘asession of not less than three nor more than twenty 
days.’’ (Compiled Statutes, ch. 77, art. 1, sec. 121.) The 
board is only authorized to hold one session and there is no 
provision for an adjournment. It is apparent therefore that 
the legislature intended to require the county board to per- 
form all its duties at one session of not more thantwenty days. 
This session must commence on the first Tuesday after the 
second Monday of June. (Compiled Statutes ch. 77, art. 1, 
sec, 121.) On the last day of its sitting as a board of equaliza. 
tion the county board must levy the necessary taxes for the 
current year. (Compiled Statutes, ch. 77, art. 1, sec. 136.) 
Another statutory provision is as follows: 


“The county assessor, immediately after the board of equalization 
shall have completed its labors shall prepire an abstract of the assess- 
ment rolls of his county on blanks to be furnished by the state board, 
the values to be given siall ve as equalized and corrected by the county 
board and forward it to the state board af equalization and assessment 
on or before the t-nth day of July.’’ (Compiled Statutes, ch. 77, art. 
i, sec. 125.) 


This section shows the legislature intended that the county 
board should make its equalization before July 10. It shows 
also that the state board in performing its duties is to have the 
benefit of the county’s equalized assessments. The board of 
equalization does not meet to equalize assessments’ until the 
thiré Monday of July,.a date later than that ‘on which the 
county assessor is required to forward to the state board the 
equalized assessments of the county board. According to the 
statute this duty of the county assessor must be performed after 
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the county board of equalization ‘has completed its labors.’? 
(Compiled Statutes, ch. 77, art. 1, sec. 125.) 

Since the county board must make the levy on the last day 
of its session as a board of equalization and since its equal- 
ized assessments must be sent to the state board after the 
former completes its labors, it is apparent from the statutes 
cited that the legislature intended to authorize the county 
board to equalize the county assessments and make the county 
levy before the state board of equalization has equalized the 
assessments of the different counties of the state. 

I think this interpretation of the revenue law is correct, 
though section 132 provides no assessment shall be deemed 
final until the action of the state board shall have been certified 
to the county clerks. 

Very respectfully, F. N. Prout, 

June 29, 1904, Attorney General. 


Deputy County AssEssor—CoMPENSATION. 
Thee mpensation of a deputy county assessor is $3 a day. 


W. W. Scott, Hsg., County Assessor of Gage County, Beatrice, 
Neb. 


Dear Str: I am in receipt of your telephonic communica- 
tion relative to compensation of deputy county assessors. 
You ask if under the statute eight hours constitute a legal 
day’s work for the deputy county assessor. The county attor- 
ney of your courty having requested that | communicate directly 
with you, I take pleasure in complying with your request for 
information. 

The statute relative to compensation of county assessors 
provides: 

“The compensation of the deputy assessors shall be $3 per day for 
the time actually and necessarily employed in the discharge of their 


duties Vouchers for the amount claimed by deputy assessors as 
such compensation shail be approved by the county assessor before 
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the claims are allowed by the county board.’’ (Cobbey’s Ann. Stats. 
sec. 10421.) 


As to the number of hours that shal] constitute aday’s work, 
the statute is entirely silent, and the only statute now in force 
upou the subject is as follows: 


‘*fen hours shall constitute one day’s labor, so far as it concerns 
laborers and mechanics throughout the state. (Cobbey’s Ann. 
Stats. sec. 6912.) 


The legislature of 1891 attempted to constitute eight hours 
as a legal day’s work but thisact was declared unconstitutional 
by the supreme court. (Low v. Reese Printing Co., 41 Neb. 
127.) Hence it will be seen that while the compensation of 
deputy assessors is fixed by the statute at $3 per day, the 
length of time which will constitute such day is not deter- 
mined, and must be left to the sound discretion of the county 
assessor and the county board. 


Very respectfully, ; F. N. Prout, 
July 6, 1904. * Attorney General. 


Taxation—INHERITANCES-——STATUTES. 


A statute does not repeal an earlier one by implication unless 
the repugnancy between the two is so great that both cannot be 
enforced. 


The general purpose of the revenue law is to levy and collect taxes 
on property. 

An inheritance tax is not a tax on property but a tax upon the priy- 
ilege of acquiring property by inheritance. 

The revenue law did not repeal by implication the law providing for 
the taxation of inheritances. 


Jesse L. Root, Esq., County Attorney of Cass County, Platts- 
mouth, Neb. 


Dear Str: I have your favor requesting the opinion of this 
department as to whether the new revenue law repealed by 
implication the law entitled, ‘‘An act to tax gifts, legacies and 
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inheritances in certain cases and to provide for the collection 
of the same.”’ 


The laws cited are two separate acts of the legislature. The 
act to tax inheritances was passed in 1901, and appears as 
article 8, chapter 77, Compiled Statutes. The present revenue 
law was passed two years later and appears as article 1, chap- 
ter 77, Compiled Statutes. 

The general rule is that the later act does not repeal the 
earlier one by implication unless the repugnancy between the 
two is so great that both cannot be enforced. If there is any 
repugnancy between these acts, I have not been able to dis- 
cover it. The general purpose of the revenue law is to levy 
and collect taxes on property, while a law to tax inheritances 
is not considered a law to tax property. The courts generally 
hold that an inheritance tax isa tax upon the privilege of 
acquiring property by inheritance. In other words it is not a 
tax on property but an excise tax on the right of succession of 
property. It is perfectly competent for the legislature to 
enact a lawrequiring legatees to pay a succession tax as a con- 
dition of inheriting property of their ancestor and to enact 
another law imposing taxes on all kinds of property. Such 
statutes are not necessarily in conflict, and the enactment of 
the general revenue law does not, in my opinion, repeal by 
implication the law imposing a tax on inheritances. 


Ido not think the case of For v. Commonwealth, 16 Grat., 
Va., 1, is authority for a contrary view. In Virginia it had 
been the custom to pass a new revenue law each year. This 
new law, according to the custom, contained a provision for 
taxing inheritances, but at one session it was omitted from the 
new enactment. Under the facts stated the court held that 
the provision to tax inheritances was repealed by implication, 
but I do not think this case is applicable to two independent 
acts passed at different sessions and containing no conflicting 
provisions 

You inform me that those assailing the law taxing inherit- 
ances have cited the foregoing case and in addition the case of 
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Miller v. Commonwealth, 27 Grat., Va., 110. In the latter 
case the court lays down this rule: 


‘Though the statute exempts from taxation the property of orphan 
asylums and other chari’able institutions, this exemption does not 
include a tax on a deyise or bequest of property to such institu- 
tions. ”’ 


I do not find in this case an intimation that a general rev- 
enue law repeals by implication a law to tax inheritances, but 
the opinion dues announce the rule ti at an inheritance tax is 
not a tax on property but a tax on the right to inherit property. 

Very respectfully, F. N. Proovt, 

July 7, 1904. Attorney General. 


County Rerunpine Bonps—Sratore. 


County bonds reciting that they were issued under a statute which is 
unconstitutional are valid where the county board in issuing 
them complied with all the requ rements of another statute 
which is valid aud which authorizes the board to issue such 
bonds. 


Hon. Peter Mortensen, State Treasurer, Lincoln, Neb. 


Dear Str: At the last meeting of the state board of eduza- 
tional lands and funds there were purchased as an iuvest- 
ment for the permanent school funds the following bonds: 
$33,000 of the bonds of Douglas county, $25,000 of the re- 
funding bonds of Perkins county, anl $109,000 of the refun I- 
ing bonds of Washington county, such purchase being sub- 
ject however to the examination and approval by the legal de- 
partment of the validity of said boals. 

In compliance with the request of said board I beg to say 
that I have carefully investigated the history and records. of 
each series of said bonds and from such investigation and ex- 
amination I find the bonds of Douglas county and of Perkins 
county were legaily and properly issued .and are tlhe valid 
obligations of said counties. You are advised therefore. that 
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there is no legal objection to the investment of the permanent 
school funds. of the state in said bonds. 


The series of bonds issued by Washington county are bonds 
issued to refund certain valid indebtedness of Washington 
county and were issued in the sum of $150,000. Of this series 
$10,000 are now owned by the state for the benefit of its trust 
educational fund. They recite on the face that they were is- 
sued in pursuance with the act of the legislature of 1885 en- 
titled, ‘‘An act to amend sections 11, 12 and 13 of chapter 45, 
Compiled Statutes of 1881, entitled, ‘Internal Improvements’ 
and to repeal said original sections.”’ These sections formed 
a part of the act of the legislature of 1877, which provided for 
the issue of county bonds to replace valid bonds previously is 
sued and was carried into the Compiled Statutes of 1881 as 
sections 11, 12 and 13 of chapter 45. 


In 1883 the legislature passed an act to authorize counties to 
issue refunding bonds at not to exceed six per cent. interest to 
replace other bonds previously issued and then payable. This 
last act was a complete act covering the whole subiect matter 
embraced in the act of 1877 and repealed by implication the 
act of 1877. The act of 1885 under which the bonds under 
consideration were issued was an act to amend sections 11, 12 
and 13 of chapter 45 of the compiled Statutes of 1881, which 
had previously been repealed by the act of 1883. These sec- 
tions were, therefore, uot in force when it was sought*to amend 
them by the act of 1885, and said last mentioned act is void. 
(State v. Benton, 33 Neb. 825; State v. Benton, 33 Neb 834; 
Opinions of Attorney General 1901-2, p. 309.) 


The act of the legislature of 1883 provides a complete meth- 
od by which counties might refund outstanding valid bonds. 
This act was in full force and effect when the bonds in question 
were issued. An examination of the history of the bonds dis- 
closes that every step required by the act of 1883 for the is- 
suance of .valid refunding bonds was taken. The supreme 
court of this state discussing a similar proposition arising over 
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the issue of certain refunding bonds of Douglas county under 
the act of 1885, say: 


‘‘From what is hereafter said,we must not be understood as in any 
wav intima'ing that the bond which it is sought to? have the state 
auditor regis er. of any of the series of the issue of which it is one, 
are invalid or were issued without authority of law. The case is 
discussed solely in its aspect in relation to the legal duty or the lack 
thereof of the state auditor to r gister the bond ***. The act 
of }&*5 under the authority of which the bond held by relator pur- 
p: rt: 10 have been issued has been by this court heretofore declared 
void and of no effect, in the case of State v. Benton 33 Neb 823 and 
State +. Benton, 33 Neb. 834. Th se decisions are regarded as final on 
the question of the inva idity of the act approved March 4, 885 * * *, 
It is con ended however by counse! for relator(and we are disposed to 
agree therewith) ‘hat the »ct of 1883 here ofore referred to which re- 
lated to the anthority of counties to refund outstanding bonds at a low 
rate of interest, was sufficient authority for the action taken by the 
officers of lioug as county in refunding the bonds described in the 
petition, a d that even though the county commissi ners ostensibly 
acted inpursuance of .he authority at empted to b given by the act 
of 1855, yet suc action was valid, if inf ct there existed «t he time 
a law authorizing that which was actually done. ***. If the 
bond in question, althougi ostensibly issued under the authority of 
the void act of Mar h 5, 1885, was in tact authorized by the act of 
1883, or any other valid law then existing, it would, we think, be the 
duty of the audiior to register and certify us contewplated by stat- 
ute w..en he was fu-nished, as required by law, the necessary infor- 
mation and da a from wh ch the val dity of the issue and the regu- 
larity of the proceedings could be inferred.’’ (Stute v. Wesion 93.N. 
W. Neb. 182.) 


In the issuance of the refunding bonds issued by Washington 
county and now offered as an investment for the permanent 
school fund, as has already been stated, the history furnished 
by the proper authorities of the county show that’,all of the 
provisions of the act of 1883 were fully complied with, and 


while the bonds themselves recite that they were issued by and 
under the authority of the act of the legislature approved 
March 5, 1885 still in my judgment, based upon reason and 
the dicta of the supreme court in State v. Weston, supra, the 
series of bonds of Washington county of which the $109,000 
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offered the state torm a part, are valid obligations of Washing- 
ing county for the use of the permanent school fund. 
Very respectfully, F. N. Prout, 
July 18, 1904. Attorney General. 


TaxaTron—ForEcLOsuRE—Printers’ FExs. 


For publishing notice that a suit to enforce payment of delinquent 
taxes has been commenced under the Scavenger law, the pub- 
lisher is entitled to one dollar a square of ten lines for the 
first insertion and to fifty cents a square of ten lines for each sub- 
sequent insertion. 

L. C. Paulson, Esq., County Attorney of Kearney County, 

Minden, Neb. 

Dear Str: Ihave your favor of recent date in which you 
request this department to advise you what fee is due the pub- 
lisher for printing the notice provided for in section 7, chapter 
75, Session Laws of 1903. This provision is carried into 
Cobbey’s Annotated Statutes as section 10650, and is a part 
of the act passed by the last legislature known as the ‘‘Scayen- 
ger Act.’? The act in question nowhere attempts to fix the 
compensation for publishing the notice of suit. We are there- 
fore compelled to look beyond the act to determine that ques- 
tion. Section 9048, Cobbey’s Annotated Statutes, is as fol- 
lows: 


‘‘Kor printing and publisbing legal advertisements in newspapers, 
as follows: Each square of ten lines, for the first insertion, one 
dollar, each suusequeot insertion, for each square of ten lines, 
fifty cents, etc.’’ 


In my judgment the above provision by its terms fixes the 
compensation for printing legal advertisements at one dollar 
per square for the first insertion, and fifty cents for each sub- 
sequent insertion. The notice required by section 10650 to be 
published is a legal advertisement, not. the mere publication of 
a ‘ist of lands upon which taxes are delinquent.”’ 


Very respectfully, ~ F. N. Provz, 


July 20, 1904. : Attorney General. 
18 . 
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TaXation—ScavencER Law. 


Village, school and ‘precinct taxes, ones delinquent, should be in- 
cluded in a suit to enfores payment of delinquent taxes under 


the Scavenger law. 
FI. EF. Martin, Esq., County Attorney of Richardson County, 
Falls City, Neb. 


Dear Str: I have received your letter as follows: 


“The part of the new revenue law called the *‘Scavenger law,’’ 
provides that the taxes which are-delinquent may be foreclosed and 
the county treasurer must make an itemized statement’ of all taxes. 
The schedule which is provided in the statute gives a column for 
the state and county taxes and one for the city tax but there 1s 
no column for the village, schoo! or precinct tax. Kindly advice 
me what the intention of the law is in this matter. Is it intended 
that the village, school and precinct taxes shall be foreclised? If 
30, what special mention of’ them should be made in the list ee 
by. the treasurer?"’ 

When payment of aciiagaa taxes isto be enforced under 
the Scavenger law (Compiled Statutes, ch. 77, art. 9, the 
foreclosure must include delinquent taxes of évery nature. 
This is apparent from the act itself. Section 1 requires the 
county treasurer to prepare a complete statement of all the 
lands and lots in his county on which the taxes for one or 
more years are delinquent. Section 3 provides that ‘‘a// taxes 
and assessments of every nature within the county, delinquent 
on the first day of May of the current year, oe be included 
in the statement provided for in section one.’ The words 
‘sall taxes and assessments of every nature within the county”” 
certainly include village, school and precinct taxes. It is true 
the form of statement given in the statute does not contain 
separate columns for village, school and precinct taxes, but 
the county treasurer is authorized to add such other columns 
as are necessary for his statement. I think additional columns 
showing the nature of the taxes not mentioned in the form 
given in the statute would be sufficient, 


. 


Very respectfully, F. N. Prout, 
July 28, 1904. Attorney General. 
y 
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Scuoo. Distrricts—_Boarps——Bonps. 


A school board may negotiate unsold bonds lawfully issued by a 
former board but cannot reissue such bonds without authority 
from the voters. 

William M. Ely, Esq., County Attorney of Brown County, 
Ainsworth, Neb. 


Dear Str: I have your favor in which you submit with a 
request for an opinion of this department, the following state- 
ment of facts and query: 


‘‘In August, 1903, the officers of school district mumber 4, of this 
county, issued the bonds of said district in due and legal form, and 
have held the same until the preseut time. Since the issuing of 
said bonds, new officers have been elected for said district and are 
qualified and acting. The new officers of the district are now at- 
‘tempting to negotiate the sale of said bonds, and the point has 
been raised by the prospective purchasers that the new officers 
have no authority to sell and transfer the bonds, and that new 
bonds should be issued, signed by the new officers. 


‘I should like your opinion on the proposition of law as to 
‘whether the new officers have power to reexecute the old bonds, 
or the power to sell the bonds as they now stand.”’ 

Under the above statement the legality of the bonds men- 
tioned is not questioned, the bonds having been duly author- 
ized and issued in legal form by the proper officers at the time 
the bontls were authorized to be issued. The question then is, 
first, the effect of a delay in the sale of the bonds so executed, 
until a new board or set of officers succeeds the board who 
executed the bonds. This department has been unable to find 
any authority of law which requires or allows a re-execution of 
the bonds by the new officers. The’ vote of the electors at an 
election held under the statute authorized the old board: to 
€xecute the bonds; and when they acted under such authoriza- 
tion, the power of the officers of the district to issue bonds was 
exhausted, .The rule which limits the power of an officer to 
issue bonds, is. well stated by Mr. Mechem, in his. work. on 
Public Officers,-at section 511, as follows: - 


‘‘Bxpress grants of power to public officers are usually subjected 
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to a strict interpretation, and will be construed as conferiing those 
powers only which are expressly impcsed or necessarily implied. 
Such an officer, therefore, can create rights against the state, or 
other public authority represented by him, only while he is keeping 
strictly within the limits of his authority as so coustrued.”’ 


The above rule is supported by all the authorities, among 
which may be cited the following: Green v. Beeson, 31 Ind. 
7; Vose v. Deane, 7 Mass. 280; Mayor of Baltimore v. 
Exzchbach, 18 Md. 282; Clark v. Des Moines, 19 Ia. 199; 
flalstead v. Mayor, 3 N. Y. 480. 


The old board acted within the above rule and within their 
power when they exgcuted the bonds. By virtue of the same 
rule the new officers would have no power to issue bonds or to 
reissue the bonds in question without a new authorization, —a 
new vote of the electors. 

There is an absolute want of authority in the statutes to au- 
thorize a reexecution of bonds once legally executed. The 
statute is also silent as to any requirement that bonds shall be 
sold by the individual officers executing them, or requiring the 
bonds to be sold atany particular time. The authority or right 
to sell bonds is a power incident and attendant upon the power 
to issue them. (Griffith v. Burden, 35 1a. 143; Simonton on 
Municipal Bonds, ch. 12.) i 

Therefore the bonds, if legally executed in the first place, 
remain legal and valid, and may be sold by the officers of the 
school district without regard to the persons who happen to be 
occupying the offices of such school district at the time of the 
transfer. The date of sale or the personnel of the official 
board cannot affect the validity of the bonds once legally 
issued, in the absence of a statutory provision to the contrary. 
In this state there is no statute to the contrary. 

Again it is not the name of the officer,—the person oceupy- 
ing an office,—that gives his act force and effect. It is rather 
the office, its power and function under the law, that fixes the 
legality of the act of the officer, The government is a con- 
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tinuing entity. The office never died and it is wholly imma- 
terial who the person is that occupies it. No one will dispute 
that a public officer is the agent of the state, or a school officer 
an agent of the school district. As such agent it is within the 
power of the public officer in office to complete the work left 
unfinished by his predecessor now out of office. He is elected 
for that purpose, 


I am clearly of the opinion that the new board has power to 
sell the bonds, but a reissue of said bonds by the new board is 
wholly unauthorized by law. 

Very respectfully, F. N. Provt, 

August 12, 1904. Attorney General. 


Irrication Districrs—ORGANIZATION—ExPENsES——Bonps— 


TAXATION. 


Bonds of an irrigation district when purchased by a private individ- 
ual are subject to taxation. 


An irrigation district is liable for the necessary expenses incurred 
by the county in organizing the district. 


Notice of a petition to organize an irrigation district may be pub- 
lished in auy newspaper fullilling the requirements of the stat- 


ute. 
L. L. Raymond, Esq., County Attorney of Scotts Bluff Coun- 


ty, Scotts Bluff, Neb. 


Dear Str: I have received your favor asking three ques- 
tions in connection with an irrigation district organized under 
the provisions of article 3, chapter 93a, Compiled Statutes. 
Your first question is: Are bonds issued by such an irrigation 
district subject to taxation? 

Such bonds when negotiated are, in the hands of a private 
individual, property within the meaning of the revenue law_ 
and as such are subject to taxation. Neither the constitution 
nor the revenue law exempts such property. 

You further inquire whether an irrigation district is liable to 
the county for the expense incurred by the latter in the organi- 
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zation of an irrigation district under article 3, chapter 93q, 
Compiled Statutes. Section 24 of that article provides: 


‘‘Por the purpose of defraying the expense of the organization of 
the district, and the care, Operation, management, repair, and im- 
provement of such portions of said canal and works aS are com- 
pleted and in use, imcluding salaries of officers and employees, the 
board may either fix rates of tolls and charges, and collect the same 
‘from all persons using said canal for irrigation and other purposes 
or may provide for the payment of said expenditure by levy of, 
assessments therefor,or by beth said tolls and assessments.”’ 


This provision in connection with the other provisions of the 
act shows that an irrigation district, when organized, must bear 
the expense of organization. | am theretore of the opinion that 
a legally organized irrigation district is liable to the county for 
the necessary expenses incurred by the county in connection 
with the organization. 


You also inquire whether the notice of a petition to organize 
a district and the notice of election must be published in the 
official paper of the couuty. 


No newspaper has the monopoly of publishing such notices. 
and in my opinion the officer charged with the duty of mak- 
ing publication may insert such notice in any legal newspaper 
which comes within the terms of the statutes. 


Very respectfully, F, N. Prout, 
August 18, 1904. Attorney General. 


County Bonps—Supmission OF PROPOSITIONS. 


Where the county board submits to the electors two propositions to 
vote county bonds, the propositions should be submitted separ- 
ately and the votes given on opportunity to express themselves 
as to each. 


L. L. Raymond, Esq., County Attorney of Scotts Bluff 
County, Scotts Bluff, Neb. 

Dear Sir: I have received your recent favor containing a 

proposition to submit to the voters of your county the question 
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of issuing county bonds, and inquiring whether the papers are 
in proper form. 

I observe from an examination of your papers that you have 
included in one proposition the question of issuing bonds to re- 
fund a floating indebtedness of the county and also the ques- 
tion of issuing bonds totake up the original bonded debt. In 
other words, bonds are to be issued for two purposes, viz., for 
the purpose of funding the floating debt of the county 
and for the purpose of refunding the unpaid balance of the 
original bonds of the county. 


As I understand the law the county commissioners have 
authority, without a vote of the people, to issue bonds to re- 
fund the outstanding balance of the original bonded indebt- 
edness. (Compiled Statntes, ch. 9, secs. 38-41.) As a gen- 
eral rule a question should not be submitted to the voters of a 
county where the county board has been authorized by statute 
to act independently of the voters. In the present instance it 
therefore seems unnecessary to submit to the voters the ques- 
tion of issuing bonds to refund the outstanding balance of the 
original bonded debt. 


Another general rule is that two propositions should not be 
submitted without giving the voter an opportunity to express 
himself separately as to each. One of the reasons for the 
latter rule is that the voter should have an opportunity to vote 
in favor of or against each proposition. In the present in- 
stance if a voter were in favor of issuing bonds to refund the 
balance of the original bonded debt and opposed to issuing 
bonds to pay the floating indebtedness of the county, he would 
not have an opportunity to so express himself. In the form in 
which your proposition is to be submitted, a voter would be 
obliged to vote for or against the entire issue. In MeLryde 
v. City of Montesano, 34 Pac. [Wash.] 559, the report shows 
that two distinct propositions had been submitted, one to fund 

*$20,000 of old debts, and the other to borrow 45,000 
for future purposes, and that only one ballot was used, so that 
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the voter had no opportunity to express himself separately as 
to each. It was held that the election was void. (Simonton 
on Mumicipal Bonds, sec. 73.) 


Since in the present instance it is unnecessary to submit the 
proposition to issue the bonds to refund the unpaid balance of 
the bonded debt, [ am not prepared to say that the submission 
of both propositions would invalidate the election, but I think 
it would be safer for the county board to submit in a single 
proposition the question of issuing bonds to fund the floating 
indebtedness, or to submit the propositions separately, in 
case the county board decides to submit both. 


Very respectfully, F, N. Provt, 
September 7, 1904. Attorney General. 


Roap Taxes—County CrLerk. 


It is the duty of the county clerk, on or before the first day of 
March, to furnish each road overseer in the county a list of the 
road taxes due from each individual road tax debtor in the road 
district. 

Under the road law the county clerk should extend the road taxes 
on the basis of the assessment for the previous year. 


William M. Ely, Esq., County Attorney of Brown County, 
Ainsworth, Neb. 


Dear Sir: I have your letter as follows: 


‘“The question as to the proper manner of assessment of road tax 
has been raised in this county, and I should like your opinion upon 
section 78, chapter 78, Compiled Statutes for 1903. 

‘‘The point upon which I wish your opinion is this: Shou'd the 
road tax be levied upon the assessment of the previous year, and 
if so, by whom—the c.unty clerk or the board of county commis- 
sioners? 

‘‘] should like you to construe said section 78, chapter 78, Com- 
piled Statutes in connection with section 136, article 1, chapter 
77, Compiled Statutes, and advise me which cf the two sections, 
prevails in regard to the levy of road taxes.’’ 


Section 136 to which you have made reference is part of the 
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new revenue law, the provision involved in your inquiry begin 
as follows: 


‘On the last day of sitting as a board of equalizatisn the county 
board shall levy the necessary taxes for the current year, including 
all county, township, city, school district, precinct, village, road 
district and other taxes required by law to be certified to the 
county clerk and levied by the county board.’’ (Compiled Stat- 
utes, ch. 77, art. 1, sec. 136.) 


The other statute cited is part of the road law and is as 
follows: 


‘‘Tt shall be the duty of the county clerk to furnish each oversee 
of roads in his county on or before the first day of July of each year 
a list of all persons subject to labor tax iu his district; said lists 
to be made up from the poll lists as returned by the assessor for 
the current year. The county clerk shall also furnish each over- — 
seer in his county, on or before the first day of March in each 
year, a list of all property subject to road tax in his road Cistrict, 
the name of the owner or owners of the same, together with the 
amount of road tax due thereon; said road tax to be computed 
upon the assessment of the previous year. The overseers of roads 
shall add to said lists all other persons residing within his district 
that are liable to pay labor tax or road tax therein. He shall 
notify all persons, sesiding within his district aud liable to pay 
labor tax and road tax, of the time when between tbe first day of 
Marcb and the tirst day of November in each year, of the place 
where and with what implements they may appear and pay their 
labor tax and one-half of their total road tax in labor. He shall 
give to all such persons at least three days notice. Said notice may 
be given personally, or it may be left in writing at their respective 
places of abode.’’ (Compiled Statutes, ch. 78, sec. 78.) 


Your inquiry is a suggestion that the statutes conflict in the 
following particulars: The revenue law requires that the levy 
for necessary taxes, including road district taxes, be made ‘‘on 
the last day of sitting as a board of equalization,” such board 
having no authority under section 121 to meet until Sune, 
while the road law requires the county clerk to ‘‘furnish each 
overseer in his county on or before the first day of March in 
each year, a list of all property subject to road tax in his road 
district. The revenue law seems to contemplate that the levy 
shall be based on the assessment for the current year, while the 
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road law requires that the road taxes ‘*.be computed upon the 
assessment of the previous year.’ The revenue law requires 
‘the county board, with certain exceptions, to levy the neces- 
sary taxes, including district road taxes, while the road law, 
without specifically directing the county board to make a levy 
for road taxes, requires the county clerk to furnish each road 
overseer with the amount of road taxes due from each individ- 
ual, the amount being computed on the assessment of the 
previous year, : 

The new revenue law was approved April 4, 1903, and ac- 
cording to its own terms did not go into effect until September 
1, 1903. (Session Laws of 1903, p. 479.) At the same ses- 
sion of the legislature the provisions herein quoted from the 
road law were inserted by amendment in section 78. This 
amendment was approved April 7, 1903, and passed with an 
emergency clause, going into effect the day it was approved. 
The purpose of the amendment is clear. It was to make the 
road tax available earlier than other taxes so that work on the 
highways may be performed when improvements are needed 
and at times when it will not unnecessarily iaterfere with 
other work of those who pay their road taxes in labor. An 
examination of the statutes shows that after the legislature 
completed its labor on the new revenue law April 4, 1903, it 
amended the road Jaw three days later, in the manner stated. 
This amendment is therefore the latest expression of the legis- 
lative will on the subject, and on the assumption that there is 
an irreconcilable conflict between the two statutes, I do not 
see how the revenue law approved April 4, 1903, could oper- 
ate to repeal by implication or otherwise change a road law 
enacted three days later; nor do I know of any provision of 
the constitution which forbids the legislature to enact the pro- 
visions quoted from the road law as amended April 7, 1903. 
Section 78 of the road law as it now exists, in order that road 
taxes may be available at the proper time, contains this 


clause: ‘‘Said road tax to be computed upon the assessmen 
of the previous year.’’ It is also made the duty of the count, 
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clerk to furnish each road overseer in the county a list of the 
road taxes due from each individual road tax debtor in the 
road district. The county clerk must extend the taxes on the 
basis of last year’s assessments regardless of the action of the 
county board; and for the purpose of complying with the 
mandatory duty imposed by statute in direct and positive 
terms, it is immaterial whether the legislative body itself makes 
the levy on the basis of last year’s assessments, whether the 
levy was made last year by the county board, or whether the 
tax is levied by the county clerk during the current year. It 
is not unusual for the county clerk to levy taxes. Section 136 
of the new revenue law authorizes the county clerk to levy taxes 
in certain cases. Neither is it unusual for assessments of 
former years to be made the basis of current levies, Section 
105 of the new revenue law makes the assessments of real 
estate in 1904, the basis of taxation thereon for four years. I 
know of no valid objection to such legislation. 

lam therefore of the opinion that the county clerk should 
comply with the provisions of section 78 of the road law as 
amended April 7, 1904, and that the county board should levy 
a road tax in compliance with section 136 of the new revenue 
law. In reaching this conclusion I have not examined the ques- 
tion as to whether there is any material conflict between the road 
law and the revenue law. 

Very respectfally, F. N. Provr, 
September 16, 1904. Attorney General. 


Srate Boarp or Poarmacy—PreEsiDENT. 


The retiring member of the board of examiners of the state board o 
pharmacy should preside during the last year of his term and is 
ineligible to. reappointment for a second term. 

Mr. E. L. Wilson, Secretary of State Board of Pharniicy, 

St. Paul, Neb. 
Dear Sir: I have your favor asking my opinion as to the 
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meaning of the following language employed in section 2, 
article 3, chapter 55, Compiled Statutes: . 


“The president of said board of examiners shall retire from said 
board each year and cease to be a member of the said board of exam- 
iners at the expiration of his term of office.’’ 


This language is part of the section which provides for the 
organization of the board of examiners of the state board of 
pharmacy. A new member of the board of examiners is ap- 
pointed to a vacancy occurring each year. 


It is a rule of statutory construction that effect, if possible, 
should be given to every part of the act; and if the language 
quoted, in-connection with the pharmacy law, expresses any 
intention of the legislature, it means that the retiring member 
of the board of examiners must be president thereof during the 
last year of his term, and that he is ineligible to appointment 
as a member of the board of examiners for a second term. 


I am of the opinion that this construction should be adopted, 
since I am unable to discover any other way of giving effect to 
the language used by the legislature. 


Very respectfully, F. N. Prov, 
September 17, 1904. Attorney General. 


Roap OvEersEERS—ELECTION— VILLAGES. 


In an election precinct comprising more than one road district, an 
elector cannot vote for a road overseer for a road district outside 
of that.in which the elector resides. 


Burt Mapes, Lsq., County Attorney of Madison County, 
Norfolk, Neb. 

Dear Sr: I have received your favor inquiring whether 

electors in an incorporated village constituting a road dis- 

trict may vote for a road overseer in an outside district of 


which the village forms a part for voting purposes only. In 
reply I beg to call your attention to section 140 of the election 
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law. (Compiled Statutes ch. 26.) That section contaias the 
following provisions: 


‘In precincts where there are more than one road district, each 
elector shall only vote for the candidate for overseer of the district 
in which said elector resides, and such vote shall be cast in the fol- 
lowing manner: Before handing a ballot to the elector who is about 
tocast his vote, the judge shall ask of such electur the number of 
the road district in which elector resides. The judge shall then 
draw a line witha blue pencil through the names of all candidates 
forsuch ottice except the candidate of the district: in which such 
elector resides. ”’ 


If I am not mistaken these provisions of the statute answer 
your inquiry. 


Very respectfully, F, N. Provz, 
September 26, 1904. Attorney General. 


E:rections— Voting Piaces—County Boarp. 


It is the duty of the county board to designate polling places. 

Electors must vote at the place designated by the county board. 

A county board may create election districts to suit the convenience 
of electors. 

In designating polling places the county board must select places 
reasonably convenient for the voters. 

The county board has power to locate a voting place outside of the 
voting district. 


Lewis C. Paulson, Fsq., County Attorney of Kearney County, 
Minden, Neb. 
Dear Str: [ have received your favor as follows: 


‘‘The majority of the voters present at the last annual town meet- 
ing of Lincoln township voted to move or to have moved at the next 
general election, the present polling place of the township to the 
court-house. The court-house is outside the election district and 
within the election district of the city of Minden, a city of the 
second class. A protest signed by over thirty voters of the township 
has been filed in the county clerk’s office, objecting to moving the 
polling place, as voted at the annual meeting. Under the circum- 
stances has the county clerk the authority, under section 12, chapte 
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26, Compiled Statutes of Nebraska, to move the polling pate to the 
court-house at the next general election?’’ 

In reply I beg to advise you as follows: 

- The general rule is that an election must be held at the place 
designated by the officers or electors having statutory power 
to fix it, and that there is no authority to hold the election 
elsewhere. «(Miller v. Thompson, 1: Bart. El. Cases, 118; 
Williams v. Potter, 114 I. 628; Snowball v. People, 147 
‘Til. 260.) In the present instance the county board must 
designate the voting place. The duty to do so is imposed by 
‘statute: : Section 60; artiéle'1; chapter 18; Compiled Statutes, 
confers upon the county board jurisdiction to create and divide 
voting. districts. In State v. Emery, :.20-Neb. 303, Judge 
Resse said; WR oie 

“It is perhaps the duty of county.boards in all cases, certainly 
when not under township organization, to create election districts to 
suit the eonvenience.of the voters at a general election.’’ 
“If county boards in counties. not under township. organiza- 
tion. may exercise such power, county boards in counties under 
township organization.may do likewise, since the law confers 
upon county supervisors, in absence of special provisions, the 
powers granted to county boards Ly general law. (Compiled 
Statutes, ch. 18, art. 4, sec. 62h.) If power to designate the 
‘voting places is not conferred in direct terms upon the county 
boards, itis implied from provisions defining their duties and 
general powers. Section 12, chapter 26, Compiled Statutes, 
shows that places for voting should be designated by the 
county board. . It requires the county clerk to give notice of 
the place of holding elections. He is required to do so for the 
reason he is clerk of the county board, and has control of the 
records which designate such places. It follows therefore that 
the electors must vote at the place designated by the county 
board, and that the electors cannot fix a different place. The 
county board, however, must* provide. places reasonably con- 
venient for the voters. 


Can the polls be located outside of the voting district ina 
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convenient place in the city of Minden? Among’ the statutory 
questions for testing the qualifications of voters are the follow- 
ing: ‘Have. you resided in this precinct or ward for the last 
ten days/’? ‘‘Are you now an actual resident of this precinct 
or ward?’ (Compiled Statutes, ch. 26, sec. 29.) From these 
questions it might be inferred that electors are required to vote 
in the voting district in which they reside, and that therefore 
the polling place must be located therein. There is authority 
for a contrary conclusion, however. The constitution of the 
state of New York provides that an elector must vote ‘in the 
election district of which he shall at the time be a resident, 
and not elsewhere.’’ On this provision the court of appeals of 
New York ruled: 5 i a el oi vi 


‘All that the constitution requires is that the elector must vote 
at the polling place designated by law for casting the vote of the 
district. where he resides, and the validity of his vote is not affected 
by the circumstance that the place is located outside the boundary 
line of the district. When he does that, he votes in the district of 
his residence and not elsewhere, within the purview of the constitu- 
tion. *” (People e. Carsun, 155 N., Y. 491.) 


The supreme court of this state has held. that ballots cast at 
a eponee place outside of the voting district were valid (Peard 
». Huering, 34 Neb: 372); and that ballots cast at a Voting 
va on an Indian reservation should be counted. (State v. 
Norris, 37 Neb. 310.) 
L know of no statute which forbids the county board to 
locate a polling place outside of the. election district. 


J infer from your letter that the voting district in question 
partially surrounds the city of Minden and that the court-house 
there would be a convenient place for the electors to vote. I 
am of the opinion that the courty board, under such cireum- 
stances niay designate the court- house as a polling place, 
though it is not in the election district. 


Very respectfully, ; “FN. Provr, 
October 10, 1904. “Attorney General. 
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Fire [INSURANCE COMPANIES—REINSURANCE. 


A fire insurance company having authority to transact business in 
this state cannot reinsure Nebraska risks in companies not so 
authorized. 


Hon. Charles Weston, Auditor of Public Accounts, Lincoln, 
Neb. 


Dear Sir: I have received from the insurance department 
of your office the following inquiry: Has a fire insurance 
company which is authorized to transact business in this state 
authority to reinsure Nebraska risks in companies not so 
authorized? 

Insurers making application to transact a fire insurance busi- 
ness in this state are required by statute to make a sworn 


statement— 


‘That it, they, or he have not now, and will not directly or in- 
directly, by way of re-insurance or otherwise, write any fire, accident, 
burglar liability, plate glass, or steam boiler insurance upon any 
property, person or risk in this state, in whole orin part, except 
under a policy which shall be regularly issued and duly countersigned 
by its legally authorized agent, resident within the county or state 
where such property or person insured or to be insured is situ- 
ated or resident, such agent haying been duly licensed by the auditor 
or state insurance commissioner, and that such agent shall keep a rec- 
ord of such policy and that said agent is allowed the usual commis- 
sion for writing the business, to the end that the company shall not 
require said agent to divide his or her commission with any person 
not authorized under the laws of this state to. act as agent.’* (Com- 
piled Statutes, ch 43, sec. 49a. ) é 


The words ‘‘by way of reinsurance or otherwise’’ in the con- 
nection in which they are used in the stetute were intended to 
serve some purpose. If the legislature did not intend to 
bring reinsurers within the jurisdiction of the state and to re- 
quire them to pay fees for the privilege of reinsuring risks on 
property in Nebraska, I do not know why those words were 
used in the statute. 

The meaning of the legislature is plain, and I am of the 
opinion that an insurance company authorized to transact the 
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business of fire insurance in Nebraska has no authority to re- 
insure, in companies not so authorized risks, on property situ- 
ated in this state. In your inquiry you do not question the 
validity of the statute and I have not considered or passed up- 


on that question. ; : 
Very respectfully, . EF. N. Provr, 
October 12, 1904. Attorney General. 


TaxXATION—ScavENGER LAw—ENFORCEMENT. 


A suit instituted by the county treasurer under the Scavenger law 
cannot be maintained in absence of a resolution of the county 
board making the act effective. 


L. L. Raymond, £q., County Attorney of Scoits Bluff 
County, Scotts Bluff’, Neb. 


Dear Sir: I have received your favor relating to the en- 
forcemént of taxes under the act of 1903 entitled ‘‘An act to 
enforce the payment and collection of delinquent taxes and 
special assessments on real property.’? (Compiled Statutes, 
eh. 77, art. 9.) This act is known as the ‘‘Scavenger law”’ 
and no action can be taken under it until the law is made 
operative by the county board. The last section of the act 
among other things provides: 

‘The county commissioners or board of supervisors of any county 
may by resolution adopted each year elect to enforce the collection of 
delinquent taxes and assessments on real estate under the provisions 


of this act, but are not required to do so.’’ (Compiled Statutes, ch. 
77, art. 9. sec. 48.) 


You inform me that the board decided in June not to pro- 
ceed under the provisions of the Scavenger law, but that the 
county treasurer commenced’a suit under the provisions there- 
of. 


The Scavenger law has no force or effect whatever in your 
county during the present year, since the county board failed 
to adopt a resolution making the act operative. The action of 
the county treasurer in bringing the suit is therefore without 
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sanction of law. He could perform no valid act under it unti] 
the county board made the law effective. The action of the 
county treasurer was therefore void, and the court in which 
the action was bought was without jurisdiction to entertain the 
suit. The proceedings instituted by the county treasurer, being 
void, cannot be cured by the statutory porns, relating to 
irregularities. 


I am of the opinion therefore that the suit instituted by the 
county treasurer under the Scavenger law is not maintainable 
in the absence of a resolution of the county board making the 
act effective in Scotts Bluff county. 


Very respectfully, ¥F. N. Provt, 
October 15, 1904. Attorney General. 


Orrice —Nomrnation By Petrrion. 


One who took part in nominating a candidate for office by petition 
cannot defeat the nomination by withdrawing his name. 


H. M. Duval, Esq., County Attorney of Keya Paha County, 
Springview, Neb. 


Dear Sir: I have received your letter as follows: 


‘A petition is filed with the county clerk having the required 
number of names, nominating aman fora county office. Has a 
signer of this petition the right to withdraw his name from the 
petition after it is filed? If sufficient names are withdrawn to bring 
the total number below that required by law, should the candidate’s 
name be put on the ballot?’’ 


The nominating certificate was filed pursuant to section 130 
of the election law, (Compiled Statutes, ch. 26.) After au- 
thorizing electors to nominate candidates for office by petition, 
the section cited provides: 


‘Mach elector signing a certificate shall add to his signature his 
place of residence, his business, and his business address. Such cer- 
tificate may be filed as provided for in section 124 of this act, in the 
same manner, with the same effect as a certificate of nomination made 
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by a party convention, committee or primary meeting.’’ (Compiled 
Statutes, ch. 26, sec. 130.) 

After a certificate containing the required number of names 
has been signed by qualified electors and filed, the candidate 
named therein is nominated and no further action to complete 
the nomination is required by any officer or elector. Accord- 
ing to the statute, the certificate when filed has the ‘‘same 
effect as a certificate of nomination made by a party conven- 
tion, committee or primary meeting.”’ 


The signers of the certificate united to exercise a power con- 
ferred by statute. The power had been fully exercised when 
the certificate was filed.. Their joint action was complete at 
that time and a candidate for office had been nominated in the 
manner provided by law. It is clear therefore that a number 
of signers could not defeat the action of all by attempting to 
withdraw their names from the certificate. After such a cer- 
tificate has been filed a signer thereof has no more authority to 
withdraw his name than a member of a nominating convention 
has to defeat a nomination by the withdrawal of his support 
from the nominee. After a convention or publie board hag 
acted, the action of such a body cannot be defeated by the 
individual action of any member; nor can one who took part in 
nominating a candidate for office by petition withdraw his name 
from the certificate after it has been filed. 


Very respectfully, F. N. Prout, 
October 14, 1904. Attorney General. 


- AssEsson—TERM—V ACANOY, 


A county assessor can only be elected every four years after 1903. 


One who was appointed to fill a vacancy in the office of county 
assessor may hold the office until the end of the four-year term 
or which his predecessor was elected. 


J. J. McAllister, Lsq., County Attorney of Dakota County, 
Dakota City, Ned. 


Dzaz Sir: I have received your favor stating that at the 
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general election in 1903 a county assessor was elected for 
Dakota county; that he failed to qualify and that the county 
board filled the vacancy by appointment and that both political 
parties have nominated candidates for county assessor to ba 
voted for at the coming election. In this connection you in- 
quire how long the present incumbent is authorized to hold his 
office by appointment. You also inquire whether there will 
be a vacancy in the office to be filled at the election in Novem- 
ber next. 


“''The law authorizing the election ofa county assessor is as 
follows: 


*fAt the general election in 1903 and each four years thereafter, 
there shall be elected a county assessor in each county of the state, 
whose term of office shall be four years, and shall commence on the 
first Thursday after the first Tuesday in January following his elec- 
tion. No county assessor shall be eligible to two consecutive terms.’? 
(Compiled Statutes, ch. 77, art. 1, sec. 19.) 

In case of a vacancy in the office of county assessor such 


vacancy shall be filled in the following manner; 


‘In case the office of county assessor in any county shall become 
vacant, the county board shall appoint a person to fill such vacancy, 
who shall qualify in the same manner as hereinbefore provided.’’ 
(Compiled Statutes, ch. 77, art. 1, sec. 23.) 


The foregoing provisions are copied from the new revenue 
law. They provide both for electing a county assessor and 
filling a vacancy. It is unnecessary therefore to resort to the 
general statute on the subject of vacancy for an answer to your 
inquiries. The office of county assessor was created at the last 
session of the legislature. It had no existence when the 
general law relating to the filling of vacancies was passed. 
Under section 19, quoted from the new revenue law, there is 
no authority to elect a county assessor except in 1903 ‘and 
each four years thereafter.” The electors of your county, 
therefore, have no authority to elect a county assessor at the 
coming election, and the present incumbent who holds his 
‘office by appointment will hold over until a successor can be 
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elected in 1907, since the vacancy he was appointed to fill in- 
cludes the entire unexpired term. These conclusions are justi- 
fied by the rulings of the supreme court in the following cases: 
State v. Rankin, 33 Neb. 266; State v. County Board, 60 
Neb. 275; Statev. West, 62 Neb. 463. 

Following the cases cited, I am of the opinion that the 
present county assessur of Dakota county may hold his office 
until his successor is elected and qualified in 1907, and that 
the electors of your county have no authority to elect a county 
assessor at the coming election in November. 

Very respectfully, F. N. Provr, 

October 15, 1904. (+ Attorney General. 


Exzotions—Form or Batuots. 


The election law requires a form of official ballot on which the 

names of candidates appear one after the other in a single column. 

James P. Lnglish, Esq., County Attorney of Douglas County, 
Omaha, Neb. 


Drag Siz: I have your favor asking for the opinion of 
this department as to whether the official ballots for the gener- 
al election November 8, 1904, should be printed in a single 
column. 

I am advised that in Douglas and some other counties, a 
single-column ballot printed according to the requirements of 
statute would be five or six feet long and would be difficult to 
print and very inconvenient. JI have heard these reasons 
urged in favor of a two-column ballot. While it may be true 
that single-column ballots would be inconvenient and difficult 
to print the ballots should, nevertheless, be printed in the 
form required by statute. 

The form for the official ballot is prescribed by section 140 
of the election law. (Compiled Statutes, ch. 26.) Among 
other provisions of that section are the following: 


‘All official ballots prepared under the provisions of this act shall 
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be white in color, six inches wide, andof a good quality of news 
printing paper.’’ 

Under this provision the ballot must be sa inches wide. 
A two-coelumn ballot set in the size and style of type required 
by other provisions of the election law would necessarily be 
more than six inches wide and would not meet the require- 
ments of the law. 

There is another provision of the same section intimating 
that the names of nominees for office shall be placed above or 
below each other in the same column. It is as follows: 


‘In each division, and beneath all candidates placed there by nomi- 
nation or petition, a blank space shall be provided, into which elec- 
tors may write the name of any person for whom they wish to vote, 
and whose name is not printed upon the ballot.’’ 

These and other provisions of the election law show that the 
legislature intended to require a form of ballot on which the 
names of candidates would appear one after the other in the 
same column. 

-I am therefore of theopinion that the county clerk is author. 
ized by law to furnish single-column ballots only for election 
purposes. 

Very respectfully, F. N. Provr, 

October 19, 1904. Attorney General. 


Irrigation—Srate Boarp—Srcrerary—Recorps—-Crrtirr- 
CATES, 


The secretary of the present state board of irrigation cannot 
review or change records made by former boards. 


The secretary of the present state board of irrigation, in certifying to 
the action of former boatds, can only certify what the records 
disclose, though in doing so facts contemplated by statute may 
be omitted from his certificate. 


Adna Dobson, State Engineer and Secretary of State Board 
of Irrigation, Lincoln, Neb. 


Drar Sir: I have the honor vo acknowledge the receipt 
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$ 
of your recent favor in which you ask me to advise you what 
your duties are in regard to issuing certificates showing the 
determination of priorities of appropriations of water. 


You inform me that in the adjudication of claims based up- 
on the laws in force prior to 1895 the secretary renlered an 
opinion which sets forth all'the facts required to be given in 
the certificate provided by the statute except the priority 
number of the appropriation and the amount of prior appr 
priation, which facts could not be ascertained at the time said 
opinion was rendered. You ask whether this opinion of the 
secretary which was aflirmed by the state board of irrigation 
and sent to the claimant should be considered as sufficient, or 
is it your duty to take up all these claims and issue certificates 
for the full amount of water allowed in each of these opinions. 


The statutory provisions on the subject of certification are 
as follows: 


‘Within thirty days after the determination of the priorities of 
appropriation to the use of water of any stream, it shall be the duty 
of the state board, through its secretary, to-issue to each person, as- 
sociation or corporation, a certificate to be signed by the president 
of the state board and attested by the secretary of said board, 
setting forth the name and postoffice address of the appropriator, 
the priority numer of each appropriation, the amount of water appro- 
priated and the amount of prior appropriation, and if such appropria- 
tion be for irrigation, a description of the land to which the water is 
to be applied and the amount thereof. Said certificate shall be trans- 
mitted by the said state board of irrigation, through its secretary, 
by registered mail to the county clerk of the county in which said 
approvyriation shall haye been made, and it shall be the duty of said 
county clerk, within ten days after the receipt of said certificate to 
record the same in a book especially prepared and kept for that pur- 
pose, and to notify the party, or parties, in whose favor the said 
certificate is issued of such record, and transmit said certificate to 
said party or parties, on payment of the fees for recording, which 
fee sha]! not. exceed seventy-five cents for each certificate so re- 
corded.’’ (Compiled Statutes, ch. 93a, art 2, sec. 21.) 


My opinion in reply to your inquiry is as follows: 
You have no right to review the determination of your pre- 
decessors or of former boards or to change their records, If 
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your predecessors did not issue proper certificates within 
thirty days after the determination of priorities, it is not 
your duty at the present time to issue such certificates, except 
in cases where requests are made therefor, in which cases you 
should certify only what the records disclose. 

In the case of applications made under section 28, article 2, 
of the Irrigation law, when it is made to appear that the ap. 
plication has been perfected in accordance with law a certifi- 
cate should be issued as provided in section 30, but any facts 
which cannot be ascertained at that time should not be in- 
cluded in the certificate. 


Very respectfully, F, N. Provt, 
October 19, 1904. Attorney General. 


TaxatTion—DistrEss WARRANT—TREASURER. 


The duty to collect taxes under a distress warrant and to make re 
turn within sixty days is imposed by statute upon the county 
treasurer, and for a negligent failure to perform this duty he is 
liable to the county for resulting damages. 

O. E. Bozarth, Esq., County Attorney of Gosper County, 

Elwood, Neb. 


Dear Siz: I have received your faver stating that you 
treasurer has issued some distress warrants to the treasurers oj 
other counties and that the writs have not been returned with. 
in sixty days as required by statute. In this connection you 
ask for an opinion as to whether the county treasurers to whom 
such warrants were issued are liable to Gosper county for fail- 
ure to collect the delinquent taxes and to return the warrants, 


Upon receiving the distress warrants it was the duty of the 
officer to ‘‘collect said taxes the same as upon execution, to- 
gether with his costs, and after so collecting to forward the 
same with such warrant and his return thereon to the treasurer 
of the proper county.’? (Compiled Statutes, ch. 77, art. 1, 
sec. 158.) It was also incumbent upon the treasurer to return 
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the distress warrant within sixty days with an endorsemen 
thereon showing that the taxes therein described have been 
collected or that, upon diligent search no property could be 
found whereof to collect the same;’’ and ‘‘for making a false 
return the officer is liable for double the amount of taxes, with 
interests and costs.’? (Compiled Statutes, ch. 77, art. 1, sec. 
155.) The duty to collect taxes and to make a return within 
sixty days is imposed by statute. 

1 am of the opinion that if the county treasurers failed to 
collect the taxes and make return according tolaw, when they 
could have done so, they are liable to Gosper county for what- 
ever amount was lost from such negligence and breach of 
official duty. In an action to recover taxes lost through negli- 
gence of the collector, the supreme court of California said: 


‘*It is said by respondents that there is no provision in the codes 
or statutes making the assessor responsible for a failure to collect a 
poll tax; but the code makes it part of the official duties of the 
assessor to collect these taxes, and his bond covers and extends to all 
his official acts.’? (People v. Smith, 123 Cal. 76.) 


To the same effect see also Jackson County v. Gullatt, 84 
Mo. 252. 
Very respectfully, F. N. Provr, 
October 24, 1904. Attorney General. 


Exxrorrons—Canvassine Boarp. 


A canvassing board acts ministerially and cannot go behind the re- 
turns to ascertain the intention of voters. 


The canvassing board cannot consolidate votes cast for a candidate 
who is designated on the ballots by different names. 


A. 8. Alexander, Esq., County Attorney of Banner County, 
Harrisburg, Neb. 
Dear Sir: I have your fayor of the 14th instant in which 


you request the opinion of this department respecting the 
duties of the canvassing board in your county. You say the 
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voters in voting for commissioner in many places wrote the 
name of acandidate on the ballot, and that in some precincts, 
while the surname written was the game, the initials were 
different. 

In reply you are respectfully advised that the general rnle 
is well established that a canvassing board acts ministerially. 
It has no judicial power to go behind the returns for the pur- 
pose of ascertaining the intent of the voter. A court of com- 
petent jurisdiction would have power in contest proceedings to 
inquire and determine from evidence outside of the ballots, the 
voter’s intention and to declare the result, but no such power 
is conferred by law upon the canvassing board. 

‘A board of canvassers have no judicial power whatever 
ander the law and their duty is simply to count the votes re- 
turned and declare the result. Their duties are purely minis- 
terial. They cannot look beyond the returns.’? (Hagge v. 
State, 10 Neb, 51, State v. VanVamp, 86 Neb. 91; Statev. 
McFadden, 46 Neb. 668; People v. McNeal, 63 Mich. 294; 
People v. Cicott, 16 Mich. 282; McOreary on Elections, 4th 
ed. sec 528.) 


The canvassing board should therefore’ make due return of 
the facts as they appear literally from the returns of the judges 
and clerks of election in the several precincts of your county, 
giving to each candidate as named on the ballot, the number 
of votes certified to by said judges and clerks of election. For 
the board to do otherwise would be to determine judicially 
whether or not the voters all intended to vote for the same 
person, while using different names to designate him. The — 
canvassing board is without power to determine that question, 

Very respectfully, F. N. Prout, 

November 14, 19u4. Attorney General. 
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TaxaTion—INTEREST—County Boarp. 


The county board has no authority to refund or remit interest on 
delinquent taxes. 


John H. Linderman, Esq., County ane of Dawson Coun- 
ty, Lexington, Neb. 


Dear Sir: I have received your favor asking whether the 
county commissioners have power to refund or remit interest 
on delinquent taxes. 


In reply I beg to advise you that interest on deliquent 
taxes is a penalty for failure to pay them at the 
time required by statute. The county board has only such 
power as is conferred by statute. There is no statute author- 
izing the county board to remit penalties for failure to pay 
taxes. The board therefore hasno such power, and in my 
opinion the members would be liable to the county for what- 
ever damage resulted from an attempt to remit interest on 
delinquent taxes. 


Very respectfully, F. N.Provr, 
November 17, 1904. Attorney General. 


Detrnquent Taxe3—Puscroation or List—Prinrers Fess. 


For each town lot described in the published list of delinquent taxes 
the county treasurer must add ten cents to the taxes due. 


C. J. Beedle, Esq. County Attorney of Phelps County, Hold 
redge, Neb. : 


Dear Str: Ihave your favor of recent date in which you 
state that there is a contention between your county board and 
the publisher of the county tax-list as to the amount of fees 
the publisher is entitled to on account of the delinquent tax- 
list. You state that where the treasurer has in the tax-list 
grouped several lots under one description he has only added 
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ten cents to such description. You ask for a construction of 
the statute in this regard. 

Section 10595 Cobbey’s Statutes makes it the duty of the 
county treasurer to cause the delinquent tax-list to be published. 
The last clause of that section fixes the amount which shall be 
added to the amount due ‘‘to defray the expenses of advertis- 
ing.’? The language of this clause is as follows: 


‘The treasurer shall add to each description of land so advertised, 
other than town lots, the sum of twenty cents, and for each town 
lot the sum of ten cents, to defray the expenses of advertising, 
which sum shall be added to the amount due on said land or lot for 
taxes, and collected in the same manner as taxes. ’’ 


It will be noticed that the language relating to lands and 
that relating to town lots is different. That relating to lands 
is that the treasurer shall add to each description the sum of 
twenty cents, and for each town dot the sum of ten cents. 
This language makes it the duty of the county treasurer to add 
ten cents to each town lot upon which taxes are delinquent. 
This amount, however, does not necessarily belong to the 
publisher of the delinquent tax-list. His compensation must 
be governed entirely by his contract with the county board, 
except that the fees for publication must not exceed twenty 
cents for each description of land and ten cents for each town 
lot. 


Very respectfully, F. N. Provrt, 
November 23, 1904. Attorney Generat, 
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publisher of notice of suit under Scavenger law is entitled to 

lepalenoticn TeOsl Ac Figs sso Salaceiciakditoierte as pe vs sleeves 273 
irrigation district is liable for expenses of organization...... 277 
any legal newspaper may publish notice of organization of 

irrigation Qiscriots See tins vena rete iencaN's gos dewhs os cab ne 277 

COUNTY ASSESSOR 
salary is fixed by new revenue law..... ........4..-2ceecccees 174 
cannot take $3 a day in addition to salary.................00. 175 
Mush BPPOMU“CEpULyia Or secses Wh OAM es oye check Soa e a Vewed 7 
may require deputy in one precinct to assess property in 

BUOCHON) iis Goa Sa aNee aM eth ok Ss clea siese Se oe cove 179 
oficial bond should be tiled with county clerk........ ....... 189 
must collect industrial statisties.......... Rae UAe pai 3 oe Bales 193 
can only be elected every four years............... 2. eeeeesees 291 
appointee serves for balance of four-year term............... 291 

COUNTY ATTORNEY 

holds office until qualification of successor................. 6 
official bond should be approved or rejected.................. 11 
county board cannot vacate appointment........ She vine wieiet ard 
appointment by county board.................- ccc e ede eee ue tS 
violators of Criminal Code must be prosecuted............... 40 
fruitless prosecution by individual may be dismissed....... . 40 
term is two years whether appointed or elected... .......... 158 
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‘COUNTY BOARD PAGE 
board cannot set ide appointment of county attorney. .. 11 
board cannot review predecessors..... .. ............ .. RA | 
board should pass on sufficiency of official bond............. rae Pe | 
failure to act on official bond does not vacate office..... .... ll 
quarantine does not extend to City... ......0........... 17 
chairman cannot delegate power to sign warrants... . ....., 19 
temporary chairman may sign warrants .............. sot. eee 
temporary chairman may be appointed............... ..... ~\ 9 
board cannot contract debts in excess of levy................. 36 
after money to pay bonds is raised additional levy is void.... 38 
levy for taxes should not exceed estimate. .............. 2... 39 
cannot change assessment without complaint................, 75 
may refuse to incorporate village................cc ccc ccveee. 76 
scavenger Jaw applies alike to all tax-debtors................. &8 


internal improvement bonds may be voted without petition. 113 
commissioner of Cass county not entitled to $1,000 a year.... 116 


may refuse to allow assistants for treasurer ................. 127 
statute fixing compensation is ambiguous.................... 141 
need not affirm report of drainage board... .. hig tiaer 5s Oi 169 
should audit claims of laborers on drainage ditches.... ..... 169 
drainage assessment should be placed on tax books........... 169 
cannot take extra compensation for making a diteh .... .... 215 
cannot take compensation out of ditch fund...............0.. 15 
should levy tax before state board equalizes................... 265 
propositions to issue bonds should be submitted separately .. 278 
Gannotireniit: interest, Jae c0le Ove oleate Loe oe cd Sew cle ck Bale 299 


COUNTY CLERK 
school taxes must be transferred to other district with pupils. 20 
cannot retain double fees as ew officio clerk of district court.. 7 


should insert in tax-list. column for unpaid taxes..... ..... ots 
may select paper to publish road notices  ..0... 002... ee, 92 
cannot extend statute of limitation as to wolf bounty....... . 103 
must take proof of claim for wolf bounty........ -. ....... . 103 
fee for lis pendens and notice is fifty cents ....... ............ 115 
may let contract for printing ballots ..............0.......... 132 
may issue certificates of election before time tocontest expires 153 
may correct error On. ‘taxDOOk) 20.2.0 o 5. esos eee ees . 202 
should furnish road overseers with list of road ea Te ace, 280 


should extend road taxes on assessments for previous year.... 280 
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has jurisdiction of violators of village ordinances of county 
so 8 eR a reve es Pg ESHER ret Nod ener: teria yee Perla 
COUNTY SUPERINTENDENT OF SCHOOLS 
salary is increased on date new law goes into effect........... 86 
change in salary takes effect July 9, 1903...................... 86 
salary will be increased when new law goes into effect........ 138 
COUNTY SURVEYOR : 
mayperform duties by deputy. oe: loess ostek Dead aA wee Cine 
qualifications are not fixed by statute....... 0.0.0.0... 00.2200. 7 


COUNTY TREASURER 
fees for collecting taxes paid in labor are not allowable......, 16 


taxes negligently paid on wrong land need not be refunded... 41 
should enter on tax-list unpaid taxes on realty............ ... 7 
time of accounting is end of year... 89 
Givision of feen wRSte UwO Semveuan Ole year: Cf fics Es 
may retain all fees unless they exceed limit.... |... 
cannot become county depository.............. 0022222 
is liable for penalties for violating depository law eel . cs 
treasurer cannot retain fes for unauthorized deputy... 127 
18 OU HAUTE fOr: Rive eaaIt 8 PARE O set (apt: 129 
may retain one per cent. of school money collected by him... 163 
is custodian of drainage funds.....,...0.000 

fees are fixed by existing statutes... ... a ey Seer m: 
commission on warrant allowed only in case of sale. Dewey . sk 
may appoint sheriff to serve distress warrant SEG Se Saas 183 


financial report should be inserted once in ewapapar. 2 atvide |, a 
= : teeesae. 20 
cannot enforce Scavenger law except by order of county board 


be 289 
is liable for failure to serve distress warrant. ..... 296 
for publishing delinquent tax-list ten cents must be added ; 

for each ‘town lots. te. eee 299 
ANA | Ho elas sinw cs 208 

COURTS 
jurisdiction must be uniform... |... 59 
juvenile court bill violates uniformity of jurisdiction sae 59 . 

CRIMINAL LAW 
imprisonment for costs is not punishment for crime... 1 
county attorney may dismiss prosecution...,....... 40 
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PAGE 
a mittimus should show crime, plea and judgment........... 67 
court journal should show crime, plea and judgment......... 67 
sentence is not reduced by period of suspension......... ... . 70 
judgment for costs is lien on defendant’s realty........... .. 72 
evidence of constable’s neglect to serve warrant..... ......./ 72 
violators of game law are severally liable for joint offense.... 124 


the term ‘‘all crimes’? includes misdemeanors and felonies... 140 
confession procurred by hope of immunity is not admissible.. 206 


unlawful contract is no justification for an offense ........... 223 
unlawful possession ef 1389 game-birds is not barred for eigh- 
ES CUNGDTOMIUIAS 0 tea ha, Se eka Sik hela ne ee ees ore 5 Sates 245 

DAMAGES 

school officer not liable for mistake as to amount of levy..... 93 
DEAD BODIES 

board of health nas jurisdiction to make regulations...... .- 221 
DEED 

may be acknowledged in German when taken in Germany.... 113 
DEPOSITORIES 

state deposits draw three per cent. interest................... 43 

law as to county was not amended in 1903............00..0...5 97 

county treasurer cannot be depository ....... 2.2... ee. eee ee 111 

county treasurer is liable for penalties for violating act...... 127 

county board cannot approve bank without requiring interest. 158 

bank outside of county cannot be a county depository........ 158 

funds should not be deposited out of county in depository of 

BT GNST CONDOR sts oo te atte ne awn dks shia LS Sic Ree 216 

DISMISSAL 

county attorney may dismiss prosecution..................... 40 
aoe WARRANT 

mileage is collectible with labor-certificate................... 50 

may issue for poll-tax unless labor-certificate is filed.......... 50 

must be executed under new law ............. cc cece cece neces 160 

was returnable in 60 days under old law.......... PP I Set oe 160 

commission allowed in case of sale only..................00008 1i7 

sheriff may be appointed to serve warrant.................... 183 

should include all delinquent taxes.................... 0.405. 201 

personalty cannot be seized before taxes are levied........... 240 


treasurer is liable for failure to Sserve...........cccceccusceeee 296 
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DONATION PAGE 
state cannot’ donate:-school land 3.25 on0.0.. ea oa es 48 
DRAINAGE 
ditch may-occupy:\pait Of highway nk: cree tlekk eee yes 169 
county treasurer is custodian of ditch fund................... 169 
work on ditch may proceed before taxes are collected......... 169 
laborer’s claims should be audited..................00. cee sees 169 
assessment for ditch should be put on tax books......... .... 169 
report on a ditch need not be affirmed...................1.... 169 
county board cannot take its compensation from ditch fund.. 215 
county board cannot take its compensation out of fund..... . 215 
ELECTIONS 
court may grant relief to one injured by perjured voter...... 53 
' perjurer casting ballot may be punished...................... 53 
on challenges judges cannot rely on their own knowledge..... 53 
challenge must be decided alone on challengee’s statement... 53 
county clerk may let contract for printing ballots............ 132 
majority vote will carry bond-issue reducing interest......... 136 
bond-issue and election should be on separate ballots ........ 136 
form of ballot should comply with statute .. ...... 0 ...... . 143 
candidate’s name should be on ballot once only.......... . 146 
candidates name should not be on ballot both by petition and 
nominationsncs. copy hee ee eeu nu SM yee Dut wea 146 
ballots marked in fusion circle count for fusionists only ..... 147 
certificates may be issued before time to contest expires.... . 153 
canvassing board must canvass all returns ................ 2. 155 
adjournment of canvassing board before making correct 
Canvass ds" illegal) di aie sieetbeettei ees Sqins: levee itso ny elibia . 155 
canvassing board may reconvene and correct mistakes........ 155 
canvassing board may reopen returns improperly sealed...... 155 
proposition to issue county bonds must include taxes......... 173 
in voting county bonds taxes must be voted................. 185 


statutory change in notice does not invalidate bond election. 237 
propositions to vote bonds should be submitted separately.... 278 
elector cannot vote for a road overseer for an outside district. 284 
polls should be iccated in a convenient place......... ..... . 285 
electors must vote at place designated by county board....... 285 
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PAGE 
polling places should be designated by county board.......... 285 
polls may be located outside of the voting distriet............ 285 
names on petition nominating candidates cannot be with- 
CIPD dissect tre ces Cate eae argh ss Ae Cem Ted Ularg otats Mist e acetals 290 
ballots must be printed 1 (ONE, COVUMATIS. Sat pate eter es ole yea 208 
canvassing board acts ministerially............ 0. eevee eee eee 297 
votes for a candidate designated by different names cannot be 
consolidated by canvassing DOArd....... 6. ec eee ee ewes 297 
EMBALMERS 
a minor may apply to state board for license.................. 221 
state board cannot exercise powers of board of health... ..... 221 
HMINENT DOMAIN 
irrigating company may acquire right of way.......... ee aR 136 
EQUALIZATION 
complaint necessary to change assessment....... ENE eee 15 
county board may equalize valuations......................24. 257 
county board should equalize valuations of realty............. 259 
county board should make levy before state board equalizes. . 265 
ESCHEA'T 
claim for lands must contain authenticated appraisement.... 33 
HSTOPPEL 
after accepting part of salary an officer may claim balance.... 8 
EVIDENCE 
manner of proving population of county...............00 cee ees 6 
proof of constable’s neglect to serve warrant. .............0.0. 72 
FEES 
fees for unnecessary, double registration of instruments are \ 
DOUCCOMECEIOIOy) i Sea eA lth reek leet? Lr rk a ee gael (ee 12 
coroner is allowed mileage for viewing body.......:........005 14 
» county treasurer not entitled to fees on taxes paid in labor... 16 
act to allow land commissioner fees is void............5...... 37 
county clerk is not entitled to fees in excess of salary........ ra 
division where two treisurers serve in one year........ oR nee 05) 
fee for filing lis pendens is fifty cents....... Brot ROLES RULES 115 


secretaries of board of health may retain examination fees... 125 
statutory compensation cannot be reduced by agreement... . 138 
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fee for taking boy to reform school must be paid by state.... 153 
sheriff may retain one per cent. of school funds collected..... 163 
county assessor’s salary is fixed by new revenue law.......... 174 
county treasurer’s fees are fixed by existing statutes ........ 175 
assessor cannot take $3 a day in addition to salary........... 175 
commission allowed on distress warrant in case of sale only.. 177 
FINES 
justice of peace cannot remit. .>......0...000ccsecee ee eeeeuee 3 
FIRE ESCAPES 
not required on three story residence and store.............. 98 
FORGERY 
information may charge forgery and utterance............... 205 
state need not elect between forgery and utterance........... 206 
FRATERNAL SOCIETIES 
are not charitable institutions exclusively..... Ris de ee 232 
Masonic building ds tase for tet aes Y Annas «tov rtualg heed 264 
GAMBLING 
amendment to Criminal Code is void................-..--055- 198 
GAME AND GAME LaW 
each offender is liable for joint possession of all game......... 124 
private owners cannot sell game in Close season............... 186 
enclosure for birds cannot be used as trap for wild game..... 186 
private owners may propagate prairie-chickens............... 186 
domesticated game is property. i... sleek ee cece eee ee ences 186 
private ownership of game is recognized by law.....2..-... . 186° 
unlawful possession of 139 game-birds is not barred for eigh- 
PEEM TAON PDS iain s oe etna Mee Mite ark oar oe coher sees erie te 245 
unlawful possession of 139 game-birds at one time is one of- 
TONS aso) Sa cy «hee s eet ne RIOR ES 2 ESA Grg Seat eu we nad 245 
GOVERNOR 
pardon does not anaes DO etc a ea be 5) Diao see ee Ron re t 
may appoint police commissioners for South Omaha.......... 68 
GREENBACKS 
must be listed for ‘assessment. rst ke he es a eee che 220 
HEALTH—PUBLIC ; 
county board cannot quaraptine 117d UF ee mA Gee rel li 
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HIGHWAY PAGE 
levy for road taxes should not exceed estimatfe............... 39 
bill extending city road districts into country is void........ 57 
county clerk may select newspaper to publish road notices... 92 
road taxes levied on property in York belong to city. ....... 106 
road taxes on city property belong to city and not to county. 122 
one-half of road taxes may be paid in labor................... 129 
notice is necessary before opening section-line road.......... 136 
irrigating ditch cannot be taken without compensation...... 126 
drainage ditch may occupy part of highway... ......... kaha 38) 
counties must repair bridge across boundary line ....... sii. Mae 
one county cannot abandon bridge over boundary line ....... 227 
duty to repair boundary bridge cannot be evaded by vacating 227 
county cannot make annual contract to repair bridges ...... 251 
bridge repairs costing more than $100 must be made by con- 

EN het ie Ain ia wl Seas Ye Ro Oe es aS Sear ate he lala meee. slastiee ahs 261 
bridge may be repaired without contract in case of emergency. 251 
fee in land belongs to adjacent owners ................0ceee0 255 
cannot be closed by homesteader......°.....-....0sceeeceeeess 258 
may be established over government land................ egrpteey\e) 
taxes should be extended on previous year’s assessment ..... 280 
an elector cannot vote for a road overseer for outside district. 284 

HOMESTEAD 
homesteader cannot close highway ...............00..2.-.0008 258 

INDIANS 
property of post traders is taxable .............0........ rate tater OD 

INEBRIATES 
cannot be cared for in asylums for insane .................... 58 

INFANTS 
juvenile court bill is unconstitutional........................ 59 

INFORMATION { 
may charge forgery and utterance in one prosecution ........ 206 

INHERITANCES ¢ 
revenue law did not repeal inheritance-tax law... ........... 268 

INSANE PERSONS 
state’s asylums cannot be used for inebriates ................ 58 


INSTALMENT INVESTMENT COMPANIES 
must procure license from state banking board 223 
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INSURANCE PAGE 
bill regulating mutual, level premium plan is void........... 62 
mutual company may become surety on bond................. 64 


directors cannot change articles of incorporation...... ...... i 
foreign companies must pay two per cent. on alllinesof risks. 196 


eash-surrender value of insurance is not taxable. . Seek 229 
authorized company cannot insure risks in one dace: 288 
INTEREST 

state deposits bear three per cent. interest..,............065 . 43 
interest: on taxes is a penalty le. i ea eee dea e us 119 
rate of interest on taxes may be changed................... . 119 
cannot be reduced to effect purchaser at tax sale under old 

law . Woe  cecheleaa hs Eh, Se ERROR CEA Sareea opie ashe 161 
rates fixed by new revenue law are not conflicting ........... 161 
county board cannot remit interest on taxes ..... Seal eta pe ea 


INTONICATING LIQUORS 
mutual company may become surety on saloon- keeper's bond. 64 


INVESTMENT COMPANIES 


guessing association is not an investment company....... ... 148 
IRRIGATION 
notice is necessary before crossing ditch with road .......... 136 
district is liable for expenses of organization ......... 45. 277 
any legal newspaper may peblish notice of organization of 
CSGTE CG ee rho ciate Wore ees BU wo ok eka ieee 217 
secretary of board cannot review predecessor ......... .....- 294 
secretary can only certify facts shown by record .......... erie! 
JOURNAL 4 
court journal should show crime, plea and judgment......... 67 
JUDGMENT 
Hen-expires inc five-year. cee eateats oot ose lias ean feos 18 
lapse of five years raises presumption of payment. ........... 13 
judgment on forfeited recognizance is lien on defendant’s 
PODIEV Gal pita ested rst See ee eR ent nto ee eesiaty ae yon 12 
JURISDICTION 
courts of same class have like jurisdiction ................... 59 


JUSTICE OF THE PEACE 
cannot grant pardon: Or-remit Awe; Hoe. yee alee ee bees 3 
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bill creating juvenile courts is unconstitutional ............. 59 
LABOR BUREAU 

fire escape not required on three-story residence and store... 98 

assessors must collect industrial statistics ........,.......+-- 193 
LANDLORD AND TENANT 

improvements of tenant are taxable to him........... .... +s 263 
LIBRARIES 

in absence of statute city cannot aid library.................. 46 


LIMITATION OF ACTIONS 
claims against state must be presented within two years.100, 105 
time on wolf bounties cannot be extended by county clerk... 103 
unlawful possession of 139 game-birds is not barred for eigh- 


teen months........ RA Uribe tata Skoyis Nal ate craigs, geek) 
LIVE STOCK 
herds are assessable where found April | ......0...........24- 66 
MANDAMUS i 
county clerk must transfer school taxes to other district with 
| SLEW TESS. CF Sedgemere Maes ecsheiosteg taurctaton ety ake De rs eR eR Be pee 20 
school board must report proceedings of annual choot 93 
officer may act voluntarily where writ will lie ............... 155 
school teacher under age may avoid coatract......... ....... 4 
MISTAKE : 
school officer not. liable for mistake as to amount of levy .... 93 
county clerk may correct error on tax-book ..............05-- 202 
MITTIMOS _ 
writ should show ¢rime, plea and judgment ..............+. 67 
MORTGAGE 


mortgage and release must be recorded as two instruments.. 12 
MUNICIPAL BONDS 


after payment additional levy is void, ... 20.22... c.0...eeed. 38 
precinct bonds cannot be issued for normal school............ 108 
proposition to issue county bonds must include taxes ....... 173 
in voting county bonds voters must vote taxes............... 185 

court house bonds require vote of people Teas 2226 


statutory change in notice of election does nut Sse tanta 
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county bonds are not void for referring to wrong statute..... 270 
school board may sell bonds issued by former board....:...... 275 


propositions to issue bonds should be submitted separately... 278 


MUNICIPAL CORPORATIONS 


in'absence of statute a city cannot aid library’............... 45 
bill extending city road districts into country is void ....... 57 
governor may appoint police commissioners for South Omaha 68 
road taxes levied on property in York belong to city ........ 106 
road taxes on city property belong to city and not to county. 122 
NEWSPAPERS . 
statute defining a legal newspaper is in force..............- 230 
publisher of notice of suit under Scavenger law is entitled to 
lepalnObice Tes soa. cae makes erpm aes na huhu ape Sine area waite aise 273 
any legal paper may publish notice of organization of irriga- 
tion AISHIICH hs. AS ee ee eter sy seb akon! fcr ae 277 
NOMINATION 
names on petitioner cinnot be withdrawn ...............0... 290 
NORMAL SCHOOL 
not work of internal improvement 0.2)... .0.0 02. rece an 108 
expenses of selecting site are payable out of fund for new 
SCHOOL FAA RIAs s SLE Sey cee ee Mae TE Was Cae en GL SS 241 
NUISANCE ; 
state board cannot abate sewage-nuisance.......0.......0.0 ee 133 
OFFICE AND OFFICER 
county attorney may ho'd over ......... Peo Ras tre i Ge. 
county surveyor may perform duties by eau Si CE 7 
salary of an office crea'ed by statute may be reduced. ......... 8 
candidate cannot agree to hold office fur less than lawful 
SEALY ALS ks aras asf che eo te MRR EE TINT |S) Spt SUPER os CEPI 8 


officer is not estopped to claimall of salary by accepting part. 8 
claim for difference between salary fixed by Jaw and amount 


SPHLSPLVaALSHaS VAL Apres neta eh soc la re Ghee one 8 
services are gratuitous unless compensation is allowed by law. 16 
‘officers should not review or oyerrule predecessors) “rks 26 
change in salary fixed by statute must be made by amend- 
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governor may appoint police commissioners for South Omaha. 68 — 
county clerk not entitled to fees in excess of salary........... val 


change in county superintendent’s salary begins July 9, 1903. 86 
salary of county superintendent may be changed during term. 86 


division of fees where two treasurers serve in a year..... ... 89 
mistake should not deprive public of revenue .. ... ......... 93 
school board not liable for mistake as to amount of levy ..... 93 
compensation is what is allowed by statute........... ....... 115 
officer is not liable for predecessor’s mistake ................. 129 
statutory salary cannot be reduced by agreement............. 138 
officer may voluntarily act where mandamus will lie ... ..... 155 
canvassing board may correct mistakes in canyass.... .. .... 155 
fees of county officer may be chang d any time .............. 175 
authorities on right to withdraw resignation conflict .... ... 208 
deputy assessor is allowed $3 a day .. ..........ccces ewes e ee 267 
retiring member of pharmacy board is president. ............. 283 
assessor can only be elected every four years....../........4.- eS 
OSTEOPATHY 
15 MOU PLACUICE OF MGAIOIIG Ssh.) Seog acetates csceraie th cuacelel Singsiaeei tae 134 
PARDON 
pardon does not release costs due to officers......... 0 ......... } 
cannot be granted by justice of peace.......... cece eee eens 3 


PARLIAMENTARY LAW 
committee’s failure to give title of bill does not invalidate 


AOD Ges dos eae - Sirs etna de oe act NaI gs area ie Smee he as nL eae 28 

PAUPERS 

justices of peace are overseers in absence of poorhouse ....... 118 

overseers employ physicians where there is no poorhouse .... 118 

county cannot take farm for owner’s keeping........... Sekt 262 
PENITENTIARY 

sentence is not reduced by period of suspension............... 70 
PERJURY : 

perjured challengee at election may be punished........... .. 53 

court. may grant relief to one injured by perjured voter....... 53 
PHARMACY 

examiner is ineligible to a second term....................... 283 


retiring examiner is president of board....................... 283 
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PHYSICIANS AND SURGEONS PAGE 
overseers employ physicians for poor if there is no poor-house. 118 
secretaries of board of health may retain examination fees... 125 


osteopathy is not practice of medicine ..................4.-65 134 

must report diseases to state board of health ................ 180 

are not entitled to extra fees for being witnesses............. 224 
POLL-TAX 

payment in labor must be according to statute............... 50 
POPULAT ON 

may be proved by best evidence obtainable.......4.......... 6 
POST TRADERS ; 

proper bys taxublevby state sa coe ssc Maus mio ctl Gel aiaptny seen 105 
PRINCIPAL AND AGENT 

a post trader is not an agent of the government.............. 105 
PRINCIPAL AND SURETY 

mutual company may become surety on bonds ,.............. 64 


PUBLIC POLICY 
contract to hold office for less -than lawful salary is void 


QUARANTINE 
power of county board is limited to unincorporated territory. 17 


REGISTER OF DEEDS 
fees for double registration cf mortgage and release are not 


Collectible ses i 24, ca tien Sey heh memes Cb eu IAU A Rue | 12 

may record deed acknowledged in German.................... 113 

fee for lis pendens and notice is fifty cents............ 02.2.2... 115 
REPORTER OF SUPREME COURT 

opinions of court must be published...............2... ccc cues 112 
RESIGNATION 

school teacher may withdraw resignation............. at hls 208 


ROAD OVERSEER 
an elector cannot vote for road overseer for outside district.. 284 


SCAVENGER LAW 
is operative only when adopted by county board.............. 225 


SCHOOL FUNDS 


county treasurer may retain one per cent. for collection...... 163 
state board should protect and increase funds................ . 165 


318 INDEX 


SCHOOL LANDS PAGE 
unrecorded assignment of lease is insufficient... ....... hia a 
holder of unrecorded lease cannot redeem from forfeiture. .,.. 23 
after forfeiture of lease, lands may be released without auction. 23 
state should not deed same land to different persons.......... 26 
commissioner should not overrule predecessor .. ............ » 26 
state is liable for lessee’s expenses in getting possession. ...... 33 
cannot be donated to individual pa E ys AR Rte eHE ORES 5 
unrecorded assignment of lease is invalid Ae ieee 
one notice of forfeiture may include all contracts of ‘giant: 80 
legislature may change method of giving notice of iordaitats, 80 
legislature may shorten time of forfeiture of lease ...... .... 80 
less:e’s interests and improvements are taxable............... 87 
supervisory power of state board is part of lease........ ..... 165 
trust relation of state board is part of lease............ a aS ci 54 
may be reappraised without waiting for second five-year 
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under act of 1883 lessee could not select and appraiser. . pee! 
lands leased under act of 1883 may be appraised under present 
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SCHOOLS AND SCHOOL DISTRICTS 
a minor may avoid contract to teach . Race, ahh SRE re bats a | 
transfer of pupils to another district Piles teres! 408 Mak 29 
city board of education may select site for schoolhouse .... . 68 
board may be mandamused to certify taxes voted:..... Nae \ 93 
officers not liable for mistake as to amount of levy .. ........ 93 
annual meeting may direct litigation Se Cet ea a DR 93 
board must report correct amount of taxes yoted....... .<.... 93 
normal school is not an internal improvement................ 108 
no confiict between child-labor law and compulsory education 

BA aes Rey WS ee states eee the tyes duce hy wd et peak eS Ieee 135 
skeet may withdraw POSIGUAIONGS Syngas se ke Ai le, 208 
sinking funds may be invested in warrants.................... 214 
expenses of selecting site for new normal are payable from its 
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board may sell bonds issued by former board... .............. rm) 

SHERIFFS AND CONSTABLES 
mileage on distress warrant is collectible .......... 00.0.0... 50 


evidence of neglect to serve warrant of arrest..... ........... 12 
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state not liable for keep of juveniles while in jail 
fees for taking boy to reform school must be borne by state.. 153 


~ sheriff may be appointed to serve distress warrant.......,.... 183 
state must bear expense of keeping a felon after conviction... 195 
state should pay expense of order to dip anima's ........: et 200 
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